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I .  I n t r o d u c t i o n
S ta te  a n ti tru s t  po licy , in  th e  fo rm  o f  c o n s titu tio n a l p ro v is io n s , s ta tu te s , 
a n d  c o m m o n  la w  d ec is io n s, h a s  b e e n  w ith  u s  fo r  d e c a d e s .1 O rig in a lly  h a m ­
s tru n g  b y  re s tric tiv e  c o u r t d ec is io n s  fen c in g  o ff  s ta te  ju r is d ic t io n  f ro m  c o m ­
m e rc e  th a t  w as “ in te rs ta te ,” 2 s ta te  a n ti tru s t  e n fo rc e m e n t e n jo y e d  m a n y  y e a rs  
o f  re la tiv e  s lu m b e r  w ith  a n  o c c a s io n a l fo ra y  in  o n e  o r  a n o th e r  s ta te  w h e re  
th e  t r a d it io n  h a d  b e e n  k e p t a liv e  b y  a n  ac tiv is t A tto rn e y  G e n e ra l o r  a  c a re e r  
em p lo y e e  w h o  c o n tin u e d  to  b e liev e  th e  s ta te s  h a d  a  u se fu l ro le  to  p la y  in  
a n ti tru s t  e n fo rc e m en t.3 O c c a s io n a lly  a n  im a g in a tiv e  la w y e r w o u ld  fin d  a  
s ta te  a n ti tru s t  s ta tu te  o r  c o n s titu tio n a l p ro v is io n  u se fu l in  p r iv a te  litig a tio n , 
u su a lly  b y  w ay  o f  a  d e fe n se  to  a n  a c tio n  fo r  specific  e n fo rc e m e n t o f  a  re s tr ic ­
tiv e  c o v e n a n t in  a n  e m p lo y m e n t c o n tra c t o r  sa le  o f  a  b u s in ess .4 O n  o th e r  
o ccas io n s , s ta te  a n ti tru s t  c o n s titu tio n a l p ro v is io n s  w ere  e m p lo y e d  b y  th e  
c o u rts  to  in v a lid a te  s ta te  le g is la tio n  re s tra in in g  tr a d e  o r  e re c tin g  e n try  b a r r i-
* P r o f e s s o r  o f  L a w , C o l le g e  o f  L a w , U n iv e r s i t y  o f  U ta h .  B .S . 1958, B o s to n  C o lle g e ;  L L .B . 1961, 
G e o r g e to w n ;  S J . D .  1967, M ic h ig a n .
1. S e e  H . T h o r e l l i ,  T h e  F e d e r a l  A n t i t r u s t  P o l i c y  155 ( 1955); L e tw in ,  C o n g re ss  a n d  T h e  
S h e r m a n  A n titr u s t L a w : 1887-1890, 23 U n i v .  C h i .  L . R e v .  221 ( 1956); L im b a u g h ,  H is to r ic a l O rig in s  o f  
A n ti- T r u s t L e g is la tio n , 18 M o .  L . R e v .  215 ( 1915); L e g is la t io n ,  A  C o lle c tio n  a n d  S u r v e y  o f  S ta te  A n titr u s t 
L a w s , 32 C o l u m .  L . R e v .  347 ( 1932).
2. S e e  P e o p le  v . N o r t h  R iv e r  S u g a r  R e f in e ry ,  121 N .Y . 582, 24 N .E .  834 ( 1890), w h e r e  i t  w a s  h e ld  
th e  c o m m e r c e  c la u s e  p r e c l u d e d  N e w  Y o r k  la w  f r o m  r e a c h in g  o u t  o f  s ta te  c o r p o r a t io n s  in v o lv e d  in  a  
“ s u g a r  t r u s t ”  m o n o p o l iz in g  s u g a r  s a le s  in  N e w  Y o rk .  S e n a t o r  S h e r m a n  r e l i e d  u p o n  th i s  a n d  s im i l a r  c a s e s  
i n  a r g u i n g  th e  n e e d  f o r  a  f e d e r a l  a n t i t r u s t  la w  to  “ s u p p le m e n t  th e  e n f o r c e m e n t  o f  th e  e s ta b l i s h e d  r u le s  o f  
t h e  c o m m o n  a n d  s ta t u t e  la w  b y  th e  c o u r t s  o f  th e  s e v e r a l  S ta te s  in  d e a l in g  w i th  c o m b in a t io n s  t h a t  a f fe c t  
t h e  i n d u s t r i a l  l i b e r ty  o f  th e  c i t iz e n s  o f  th e s e  s ta te s .”  21 C o n g .  R e c .  2457 ( 1890). S e e  g e n e r a lly  I .  F l y n n ,  
F e d e r a l i s m  a n d  S t a t e  A n t i t r u s t  R e g u l a t i o n  66-80 ( 1964).
3. C a l i f o r n ia ,  N e w  Y o r k ,  T e x a s  a n d  W is c o n s in  a r e  s ta t e s  f r e q u e n t ly  c i t e d  a s  h a v in g  s o m e  t r a d i t i o n  
o f  e n f o r c i n g  th e i r  s t a tu te s  a g a in s t  lo c a l  r e s t r a i n t s  o f  t r a d e .  S e e  M o o d y ,  T e x a s  A n titr u s t L a w s  a n d  T h e ir  
E n fo r c e m e n t W ith  S o m e  R e fe r e n c e  to  F e d e r a l A n titr u s t L a w s , 9 A B A  A n t i t r u s t  S e c .  R e p . 100 ( 1956); 
M o s tk ,  S ta te  A n titr u s t E n fo rc e m e n t a n d  C o o rd in a tio n  W ith  F e d e r a l E n fo rc e m e n t, 21 A B A  A n t i t r u s t  
S e c .  R e p .  358 ( 1962); S ie k e r ,  T h e  R o le  o f  S ta te s  I n  A n titr u s t L a w  E n fo rc e m e n t— S o m e  V ie w s a n d  O b se rv a ­
tio n s , 39 T e x a s  L . R e v .  873 ( 1961); N o te ,  T h e  C a r tw r ig h t A c t— C a lifo r n ia ’s  S le e p in g  B e a u ty , 2 S t a n .  L . 
R e v .  200 ( 1949).
4. S e e  G o ld s c h m id ,  A n titr u s t’s  N e g le c te d  S te p c h ild : A  P r o p o s a l F o r  D e a lin g  W ith  R e s tr ic tiv e  C o v e ­
n a n ts  U n d e r  F e d e r a l L a w , 73 C o l u m .  L . R e v .  1193 ( 1973) ; L o c k h a r t ,  V io la tio n  o f  th e  A n ti-T r u s t L a w s  A s  
A  D e fe n s e  in  C iv il A c tio n s , 31 M i n n .  L . R e v .  507 ( 1947); N o te ,  D e fe n se  o f  C o n tr a c t I lle g a lity  I n  C o n tr a c t 
A c tio n s , 27 U .  C h i .  L . R e v .  758 ( 1960). U n l ik e  th e  f e d e r a l  a n t i t r u s t  c o u n t e r p a r t ,  m a n y  o ld e r  s t a t e  a n t i ­
t r u s t  la w s  e x p r e s s ly  p r o v id e d  f o r  th e  d e f e n s e  o f  c o n t r a c t  i l le g a l i ty .  F o r  a  c o l le c t io n  o f  s u c h  s ta tu te s ,  s e e  J .  
F l y n n ,  s u p ra  n o te  2, a t  75-76 n .268.
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ers in to  a  specific  lin e  o f  b u s in ess .5 A lth o u g h  su b s ta n tiv e  d u e  p rocess w as 
p u rp o r te d ly  d e a d  a t th e  fe d e ra l level, it  fo u n d  so m e life  in  th e  s ta te  cou rts . 
A t tim es, in  th e  e n fo rc e m en t o f  s ta te  a n titru s t po licy , su b s ta n tiv e  d u e  p rocess 
h a s  b e e n  u sed  to  h o ld  in v a lid  s ta te  m a n d a te d  re g u la tio n  fix ing p rices  u n d e r  
th e  m isn o m e r o f  “ fa ir  t r a d e ”  law s o r  a rb itra ry  a n d  u n fa ir  licen sin g  re s tr ic ­
tio n s  u p o n  e n try  in to  a  b u sin ess  o r  tra d e  o f  a  c o m m o n  ca llin g .6 D e sp ite  th e  
o ccas io n a l uses o f  s ta te  a n titru s t law s, h o w ev er, it is safe  to  say  th a t  in  m ost 
s ta tes a n titru s t e n fo rc e m en t w as co n s id e re d  a  m a tte r  o f  fe d e ra l c o n c e rn  a n d  
sta te  a n titru s t e n fo rc e m en t a  th in g  o f  th e  p ast.
F e d e ra l a n titru s t e n fo rc e m en t fo llo w ed  a n  e rra tic  co u rse  o v e r th e  ea rly  
d ecad es  o f  its ex is ten ce  b u t  g ra d u a lly  a ssu m ed  a  s ig n ifican t p lace  in  th e  
rea lm  o f  n a tio n a l  eco n o m ic  id eo lo g y  i f  n o t p o licy  a n d  h a s  b e c a m e  a  p r in c i­
p a l re sp o n s ib ility  o f  fe d e ra l law  en fo rcem en t. W h ile  th e  g re a t d ep re ss io n  
b ro u g h t f lir ta tio n  w ith  w h o le sa le  c a rte liz a tio n  o f  th e  e c o n o m y  as o n e  rem ed y  
fo r w h a t w as v iew ed  as th e  excesses o f  la is se z -fa ire ,7 a  p ra g m a tic  m ix tu re  o f  
in c re a se d  a n titru s t e n fo rc e m en t, s ig n ifican t a ffirm a tiv e  re g u la tio n  o f  som e 
in d u str ie s , a n d  p u b lic  o w n e rsh ip  c h a ra c te r iz e d  th e  N e w  D e a l re sp o n se  to  
w id e sp re a d  eco n o m ic  d istress. In  recen t y ears , p u b lic  e n fo rc e m e n t o f  a n t i ­
tru s t p o licy  h a s  b e e n  in s titu tio n a liz e d  to  th e  p o in t o f  ro u tin e  p ro se c u tio n  o f  
tra d itio n a l a n titru s t  v io la tio n s  a n d  h a s  b ra n c h e d  o u t to  d e a l w ith  m e rg e rs ,8 
fo re ig n  tr a d e ,9 a n d  g o v e rn m e n t re g u la t io n .10 P riv a te  e n fo rc e m en t in  the  
p as t tw o  o r  th re e  d ecad es  h a s  ex p lo d e d  as tre b le  d a m a g e  litig a tio n  h a s  b e ­
co m e a  w id e sp re a d  a n d  lu c ra tiv e  p rac tice , as w ell as a  to o l in  m a n y  cases fo r 
rec tify in g  in ju ry  re su ltin g  fro m  p re d a to ry , ex c lu s io n a ry  o r  o th e rw ise  ad v erse  
co m p e titiv e  h a rm . F o r  th e  p a s t tw o  o r  th re e  decad es, fe d e ra l a n titru s t e n ­
fo rcem en t h a s  b e e n  o f  g re a t a n d  g ro w in g  s ign ificance  to  th e  b a r, th e  g o v e rn ­
m e n t a n d  th o se  p o te n tia lly  su b jec t to  its c o n s tra in ts  a n d  p en a ltie s .
A  less n o tic e d  b u t  p o te n tia lly  sig n ifican t recen t d e v e lo p m e n t h a s  b een  
th e  w id e sp re a d  re v ita liz a tio n  o f  s ta te  a n titru s t law s a n d  th e ir  en fo rcem en t. 
T h e  g ra d u a l re a liz a tio n  o f  th e  ex is ten ce  o f  s ta te  a n titru s t  s ta tu te s  a n d  th e  
re sp o n s ib ility  o f  s ta te  a tto rn e y s  g e n e ra l to  en fo rce  su c h  s ta tu te s  h a s  b een  
g a in in g  m o m e n tu m  o v e r  th e  p a s t d ecad e . A  n u m b e r  o f  fac to rs  h av e  re k in -
5. S e e , e .g .. G e n e r a l  E le c . C o . v . T h r i f t y  S a le s , In c . ,  5 U ta h  2d  326, 339-40, 301 P .2d  741, 750 
( 1956).
6. S e e  H e th e r in g to n ,  S ta le  E c o n o m ic  R e g u la tio n  a n d  S u b s ta n tiv e  D u e  P ro c e ss  o f  L a w , 53 M w . U .L . 
R e v .  13 ( 1958); P a u ls e n ,  T h e  P e rs is te n c e  o f  S u b s ta n tiv e  D u e  P ro c e ss  I n  T h e  S ta te s , 34 M i n n .  L . R e v .  91 
( 1950); N o te ,  C o u n te rre v o lu tio n  I n  S ta te  C o n s titu tio n a l L a w , 15 S t a n .  L . R e v .  309 ( 1963).
7. A  f l i r ta t io n  f o u n d  u n c o n s t i tu t i o n a l  i n  S c h e c h te r  P o u l t r y  C o r p .  v . U n i te d  S ta te s ,  295 U .S . 495, 
549-50 ( 1935).
8. S e e  A n t i t r u s t  D i v i s i o n ,  D e p ’t  o f  J u s t i c e ,  M e r g e r  G u i d e l i n e s  ( M a y  30, 1968), r e p r in te d  
in  360 A n t i t r u s t  &  T r a d e  R e g .  R e p . ( B N A )  x - l  to  x -6 ( J u n e  4, 1968).
9. S e e  A n t i t r u s t  D i v i s i o n ,  D e p ’t  o f  J u s t i c e  A n t i t r u s t  G u i d e  f o r  I n t e r n a t i o n a l  O p e r a ­
t i o n s  ( J a n .  26, 1977) , r e p r in te d  in  J . F l y n n ,  A n t i t r u s t  S u p p l e m e n t  109 (1977 e d .) .
10. S e e  R e p o r t  to  th e  P r e s id e n t  a n d  th e  A t to r n e y  G e n e r a l  o f  th e  N a t i o n a l  C o m m is s io n  fo r  th e  
R e v ie w  o f  A n t i t r u s t  L a w s  a n d  P r o c e d u r e s  177 ( 1979). [ H e r e in a f te r  c i te d  a s  N C R L A P  R e p o r t ] .
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d ie d  th e  in te re s t in  s ta te  e n fo rc e m e n t.11 In  p a r t , s ta te  in v o lv e m e n t as p la in ­
tiffs in  tre b le  d a m a g e  litig a tio n  u n d e r  fe d e ra l a n titru s t  law s h a s  b o th  se rv ed  
to  e d u c a te  s ta te  a tto rn e y s  g e n e ra l to  th e  e c o n o m ic  sig n ifican ce  o f  a n ti tru s t  
v io la tio n s  a n d  th e  leg a l in tr ic a c ie s  o f  a n ti tru s t  d o c tr in e  a n d  litig a tio n . In  
a d d itio n , it  h a s  b e c o m e  a p p a re n t  th a t  fe d e ra l e n fo rc e m e n t re so u rc e s  a re  l im ­
ite d  a n d  m u st b e  d e v o te d  to  cases  o f  m a jo r  e c o n o m ic  o r  g e o g ra p h ic  sign ifi­
can ce . T h e  u rg e  to  d isp la c e  c o m p e titio n  by  p r iv a te  a g re e m e n t ta k e s  p la c e  
re g u la r ly  in  lo c a l m a rk e ts  u n d e r  lo c a l c irc u m sta n c es  b e y o n d  th e  re so u rces , 
in te re s t, a n d , o n  o ccas io n , ju r is d ic t io n  o f  fe d e ra l e n fo rc e m e n t agenc ies. F r e ­
q u e n tly , lo ca l v io la tio n s  te n d  to  b e  m o re  b la ta n t  a n d — o n  o ccas io n — h ig h ly  
p re d a to ry . T h is  re su lts , in  p a r t , b e cau se  o f  a  v a c u u m  o f  c o n tin u o u s  lo ca l 
a n ti tru s t  e n fo rc e m e n t b y  s ta te  officials sen s itiz in g  lo c a l b u s in e ssm e n  to  th e  
b as ic  re q u ire m e n ts  o f  th e  law .
M o re  recen tly , th e  a tte n tio n  o f  s ta te  a tto rn e y s  g e n e ra l, s t im u la te d  b y  th e  
a v a ila b ility  o f  fe d e ra l g ra n t  fu n d s  in te n d e d  as “ seed  m o n e y ”  fo r  e s ta b lish in g  
s ta te  a n ti tru s t  e n fo rc e m e n t p ro g ra m s , h a s  b e e n  d ra w n  to  e n fo rc in g  s ta te  a n ­
t i t ru s t  law s d ire c tly  in  a d d it io n  to  s ta te  p a r t ic ip a t io n  in  fe d e ra l tre b le  d a m ­
ag e  li t ig a t io n .12 R e c o g n itio n  o f  a n  in d e p e n d e n t re sp o n s ib ility  to  e n fo rce  
s ta te  a n ti tru s t  s ta tu te s  h a s , in  m a n y  s ta tes, ra ise d  a t  le a s t tw o  im m e d ia te  
p ro b le m s. T h e  first is th e  fac t th a t  m a n y  s ta te  a n ti tru s t  s ta tu te s  a re  in a d e ­
q u a te  in  su b s ta n tiv e  scope, ju r is d ic t io n a l  re a c h , e n fo rc e m e n t to o ls  a n d / o r  
re m e d ie s .13 M a n y  s ta te  s ta tu te s  p h ra se  su b s ta n tiv e  s ta n d a rd s  in  th e  q u a in t  
b u t  v a g u e  a n d  u n d e rd e v e lo p e d  la n g u a g e  o f  a  b y g o n e  e ra ; lim it th e  p ro h ib i­
t io n  o f  re s tra in ts  o f  tra d e  to  th o se  in v o lv in g  g o o d s  a n d  co m m o d itie s ; p ro v id e  
a w k w a rd  o r  in a p p ro p r ia te  to o ls  fo r  in v e s tig a tio n  a n d  d isco v ery , o r  lim it 
re m e d ie s  in  su c h  a  w ay  as  to  sev ere ly  re s tr ic t th e  n ecessa ry  flex ib ility  o f  
p ro se c u to r  a n d  c o u r t in  re c tify in g  o r  re sp o n s ib ly  se rv in g  th e  p u b lic  in te r ­
e s t .14 T h e  re sp o n se  to  th is  p ro b le m  h a s  b e e n  a  w id e sp re a d  m o v e m e n t to  
re fo rm  ex is tin g  s ta te  a n ti t ru s t  s ta tu te s , u su a lly  c lo se ly  p a tte rn in g  n e w  s ta te  
s ta tu te s  a f te r  th e  fe d e ra l a n ti tru s t  s ta tu te s , re m e d ie s  a n d  e n fo rc e m e n t d e ­
vices. P o te n tia l  co n flic t is  k e p t a t  a  m in im u m  b y  c lo se ly  fo llo w in g  fe d e ra l 
su b s ta n tiv e  s ta n d a rd s .
T h e  se c o n d  d ifficu lty  e n c o u n te re d  in  reco g n iz in g  a  re sp o n s ib ility  to  e n ­
fo rce  s ta te  a n ti t ru s t  law s is e ffic ien t a n d  effective a llo c a tio n  o f  l im ite d  s ta te  
e n fo rc e m e n t re so u rces  to  ach iev e  th e  m a x im u m  p u b lic  b enefit. A t p re se n t,
11. S e e  g e n e r a lly  W o o d ,  R e su r g e n c e  o f  S ta te  A n titr u s t A c tio n :  P r ic e s  a n d  P u b lic  A w a r e n e ss , 9 A n t i ­
t r u s t  L . &  E c o n .  R e v .  N o .  4, a t  41 ( 1977).
12. O n e  o f  th e  m o r e  s ig n i f i c a n t  p r a c t i c a l  r e s u l t s  o f  f e d e r a l  f u n d in g  h a s  b e e n  th e  in c r e a s e d  a t t e n t io n  
p a i d  to  p r o v id in g  h ig h  q u a l i t y  b a c k u p  r e s e a r c h  f o r  p e r s o n n e l  f a c e d  w i th  im p le m e n t in g  a  s ta t e  a n t i t r u s t  
e n f o r c e m e n t  p r o g r a m .  A n  o u t s t a n d in g  a n d  h ig h ly  u s e f u l  p u b l i c a t io n ,  f in a n c e d  b y  a  L a w  E n f o r c e m e n t  
A s s is ta n c e  A d m in i s t r a t i o n  g r a n t ,  is  R .  F e l l m e t h  &  T .  P a p a o e o r g e ,  A  T r e a t i s e  o n  S t a t e  A n t i t r u s t  
L a w  a n d  E n f o r c e m e n t :  W i t h  M o d e l s  a n d  F o r m s  ( 1978)  ( r e p r in t e d  a s  a  S u p p le m e n t  t o  892 B N A  
A n t i t r u s t  &  T r a d e  R e g .  R e p . (D e c . 7, 1978)) .
13. S e e  P ro je c t ,  R e v iv in g  S ta te  A n titr u s t E n fo rc e m e n t: T h e  P r o b le m s  W ith  P u ttin g  N e w  W in e  I n  O ld  
W in e  S k in s , 4 J .  C o r p .  L . —  ( 1979).
14. S e e  g e n e r a lly  R u b in ,  R e th in k in g  S ta te  A n titr u s t E n fo rc e m e n t, 26 U . F l a .  L . R e v .  653 ( 1974).
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s ta te  a n titru s t e n fo rc e m en t a p p e a rs  to  be  a im e d  p r im a rily  a t  p a r tic ip a tio n  in  
tre b le  d a m a g e  litig a tio n  u n d e r  fe d e ra l law  to  reco v er illeg a l o v e rc h a rg es  to  
th e  s ta te  a n d  its  p o litic a l su b d iv is io n s ,15 a t least to  th e  e x te n t p e rm itte d  by  
th e  cu rio u s  lim ita tio n s  o f  th e  I ll in o is  B r ic k  d o c tr in e .16 In  a d d itio n , m a n y  
s ta te  e n fo rc e m en t p ro g ra m s  a p p e a r  to  b e  d ire c tin g  c o n s id e ra b le  e ffo rt to  th e  
p ro se c u tio n  u n d e r  s ta te  la w  o f  lo ca l p r ic e  fixing, b id  rigg ing , bo y co tts , ty in g  
a rra n g e m e n ts  a n d  d iv is io n s o f  m ark e ts . W h a t w ill b e  su g g ested  h e re  is th a t  
s ta te  a n titru s t  e n fo rc e m en t p ro g ra m s  sh o u ld  a lso  c o n ta in  as a  m a jo r  c o m p o ­
n e n t a  c o n s tru c tiv e  a n d  o n g o in g  re e x a m in a tio n  o f  s ta te  a n d  lo ca l re g u la to ry  
sch em es f ro m  a n  a n titru s t  p e rsp ec tiv e . In  th e  lo n g  ru n , it  w ill b e  a rg u e d , th e  
econom ic , p o litic a l a n d  so c ia l co n seq u en ces  o f  a  s ta te  in it ia te d  re e x a m in a ­
t io n  o f  s ta te  a n d  lo ca l re g u la tio n  im p in g in g  u p o n  th e  c o m p e titiv e  id e a l m ay  
be o f  g re a te r  s ign ificance  th a n  th e  c o m b in e d  co n seq u en ces  o f  s ta te  tre b le  
d a m a g e  a c tiv ity  a n d  p ro se c u tio n  o f  p riv a te ly  in it ia te d  lo ca l re s tra in ts  u n d e r  
s ta te  law . In  a d d itio n , th e  u se  o f  s ta te  a n titru s t e n fo rc e m en t in  th is  a re a  m a y  
serve to  d e te r  th e  fu r th e r  e v o lu tio n  o f  som e tro u b le so m e  a n d  d ifficu lt to  a p ­
p ly  em erg in g  fe d e ra l d o c tr in e s  re sp o n d in g  to  o u tm o d e d  s ta te  im p o se d  b a r r i ­
ers to  c o m p e titio n  a n d  th e  fa ilu re  to  v ig o ro u sly  en fo rce  s ta te  a n titru s t  p o licy  
a t th e  lo ca l leve l fo r  m a n y  d ecades.
II. E m e r g i n g  F e d e r a l  D o c t r i n e s
In  a t  le a s t tw o  a re a s  th e  fe d e ra l co u rts , led  b y  th e  B u rg e r C o u rt, a re  
d ev e lo p in g  fe d e ra l rem ed ie s  fo r  an tic o m p e titiv e  s ta te  re g u la tio n  o r  a n tic o m ­
p e titiv e  p r iv a te  a c tiv ity  p e rm itte d  o r  a u th o riz e d  by  s ta te  re g u la to ry  leg is la ­
tio n . T h e  first is th e  n a rro w in g  o f  im m u n ity  fo r  s ta te  s a n c tio n e d  re s tra in ts  o f  
tra d e  b y  th e  g ra d u a l  d ism a n tlin g  o f  th e  P a r k e r  v. B ro w n  d o c tr in e .17 T h e  
seco n d  is a  v ag u e , a m o rp h o u s  b u t  g ro w in g  re c o g n itio n  o f  eco n o m ic  rig h ts  
u n d e r  th e  ru b ric  o f  a n  e x p a n d e d  d e fin itio n  o f  sp eech  u n d e r  th e  F irs t 
A m e n d m e n t to  en co m p ass  ad v e rtis in g  a n d  a  r ig h t to  “h e a r”  a n d  th e  u se  o f  
fe d e ra l c iv il r ig h ts  leg is la tio n  to  p ro te c t eco n o m ic  r ig h ts  as w ell as  p o litic a l 
a n d  so c ia l rig h ts . B o th  d e v e lo p m e n ts  a re  tro u b le so m e  b e cau se  o f  th e  a b ­
15. S e e  A d d r e s s  b y  J .  M ile s ,  C u rre n t T re n d s  I n  S ta te  A n titr u s t E n fo rc e m e n t (M im e o , b e f o r e  th e  
A B A )  (A u g . 8, 1978).
16. I l l in o is  B r ic k  C o . v . I l l in o is ,  431 U .S .  720 ( 1977). S e e  M ile s , S o c k in g  I t  T o  P la in tiffs :  S u p r e m e  
C o u r t A n titr u s t D e c is io n s  I n  T h e  1976-77 T e rm , 12 U . R i c h .  L . R e v .  I ( 1977); S c h e lb u rg ,  I ll in o is  B r ic k  
a n d  C o n su m e r  A c tio n s :  T h e  P a s s in g  O v e r  O f  T h e  P a ss in g -O n  D o c tr in e , 6 H o f s t r a  L . R e v  361 ( 1978); 
W a ts o n ,  B a d  E c o n o m ic s  I n  T h e  A n titr u s t C o u r tro o m :  I l l in o is  B r ic k  A n d  T h e  'P a s s -O n ' P r o b le m , 9 A n t i ­
t r u s t  L . &  E c o n .  R e v .  N o . 4, a t  69 ( 1977); N o te ,  R e s titu tio n :  A  S o lu tio n  T o  I l l in o is  B r ic k  C o . v . I l l in o is  
a n d  to  th e  M a n a g e a b ility  P r o b le m s  o f  A n titr u s t a n d  O th e r  C o n su m e r C la ss  A c tio n s , 18 A r i z .  L . R e v .  940 
( 1976); N o te ,  S c a lin g  T h e  I ll in o is  B r ic k  W a ll: T h e  F u tu re  O f  In d ir e c t P u r c h a s e r s  I n  A n titr u s t L itig a tio n , 63 
C o r n e l l  L . R e v .  309 ( 1978); N o te ,  I l l in o is  B r ic k ;  A n  A b u s e  o f  P r e c e d e n t to  C irc u m v e n t C o n g re ss io n a l 
I n te n t, 1977 U t a h  L . R e v .  501 ( 1977).
T h e  f u tu r e  o f  c o n s u m e r  a n t i t r u s t  s u i t s  s u f f e r e d  a n o t h e r  b lo w  in  R e i t e r  v . S o n o to n e  C o r p . ,  579 F .2d  
1077 (8t h  C ir .  1978) , c e rt, g r a n te d  99 S . C t .  830 ( 1979) . I n  t h a t  c a se , th e  E ig h th  C i r c u i t  h e l d  t h a t  e v e n  
d ir e c t p u r c h a s e r s  w e r e  p r e c lu d e d  f r o m  s u i t ,  w h e r e  th e  p u r c h a s e r s  w e r e  c o n s u m e r s  p u r c h a s i n g  f o r  th e i r  
o w n  c o n s u m p t io n ,  o n  th e  t h e o r y  o n e  m u s t  s u f fe r  a  “ c o m m e r c i a l  i n j u r y ”  to  h a v e  s ta n d in g .  I d .
17. 317 U .S .  341 ( 1943),
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sen ce  o f  w o rk a b le  s ta n d a rd s  d e lin e a tin g  th e  sco p e  a n d  d ire c tio n  o f  th e  p ra g ­
m a tic  g o a ls  th e  fe d e ra l c o u rts  a re  seek in g  to  ach ieve ; th e  ab sen ce  o f  c le a rc u t 
id e o lo g ic a l s ig n a ls  d e fin in g  th e  v a lu es  w h ich  th e  c o u rts  a re  seek in g  to  im p le ­
m e n t; th e  c o n seq u en ces  fo r  a  n u m b e r  o f  re la te d  fields o f  law  b e c a u se  o f  th e  
b ro a d  g e n e ra liz a tio n s  b e in g  s ta te d  a n d  im p le m e n te d ; a n d , th e  co m p lex itie s  
e n g e n d e re d  in  su c h  cases b y  co n c e rn s  w ith  p rin c ip le s  o f  fed e ra lism .
A . S ta te  A c tio n  Im m u n ity
In c re a se d  fe d e ra l a n ti t ru s t  sc ru tin y  o f  a c tiv ity  d isp la c in g  c o m p e titio n  
p u rs u a n t  to  s ta te  law s th a t  c o m m a n d , m a n d a te , a u th o riz e  o r  p e rm it su ch  
c o n d u c t h a s  ta k e n  p la c e  recen tly  th ro u g h  assau lts  m o u n te d  a g a in s t th e  “ s ta te  
a c tio n ”  ex em p tio n . T h e  g enesis  o f  th e  “ s ta te  a c tio n ” ex em p tio n , P a r k e r  v. 
B r o w n ,18 c re a te d  a  b ro a d  u m b re lla  o f  im m u n ity  f ro m  fe d e ra l a n ti t ru s t  p o l­
icy  fo r  c o n d u c t w h ic h  “ d e riv e d  its  a u th o r ity  a n d  its  efficacy f ro m  th e  leg is la ­
tiv e  c o m m a n d  o f  th e  s ta te . . . .” 19 F o r  th re e  d ecad es , th e  a u ra  o f  P a r k e r  v. 
B ro w n  se rv ed  to  im m u n iz e  a  w id e  ra n g e  o f  a n tic o m p e titiv e  a c tiv ity  fin d in g  
so m e  sa n c tio n  in , a sso c ia tio n  w ith , o r  a u th o r iz a tio n  b y  s ta te  o r  lo c a l law .20 
A s a  re su lt o f  b o th  ju d ic ia l  a b d ic a tio n  o f  sc ru tin y  o f  fe d e ra l re g u la tio n  v is-a - 
v is fe d e ra l a n titru s t  a n d  a b a n d o n m e n t o f  su b s ta n tiv e  d u e  p ro cess  rev iew  o f  
s ta te  e c o n o m ic  re g u la tio n  b y  fe d e ra l co u rts , a  w id e  d o o r  fo r  e s ta b lish in g  im ­
m u n ity  fro m  a n ti tru s t  p o licy  w as e s ta b lish e d .21 T h e  d e te rm in a tio n  o f  e c o ­
n o m ic  po licy , fo r  g o o d  o r  b a d , w as v es ted  in  leg is la tiv e  b o d ie s— n a tio n a l, 
s ta te  a n d  loca l— w ith  m in im a l ju d ic ia l  rev iew . P re su m a b ly , e s ta b lish m e n t 
o f  th e  a p p ro p r ia te  b a la n c e  b e tw e e n  c o m p e titio n  a n d  re g u la tio n  w o u ld  b e  
s tru c k  in  th e  p o litic a l sp h e re , w ith  c o u rts  lim ite d  to  th e  fu n c tio n  o f  d e te rm in ­
in g  w h a t b a la n c e  h a d  b e e n  s tru c k  b y  th e  le g is la tu re  r a th e r  th a n  w h a t b a l­
an c e  sh o u ld  b e  s tru c k  in  th e  m in d  o f  a  c o u r t.22
T h e  a c c u m u la tio n  o f  a  w id e  ra n g e  o f  e c o n o m ic  re g u la tio n  a t a ll  levels 
o f  g o v e rn m e n t h a s  b eco m e  a  g ro w in g  c o n c e rn  in  th e  a n titru s t  sp h ere . M u c h  
o f  th is  re g u la tio n  h a s  n o t b e e n  th e  p ro d u c t o f  a  re a so n e d  b a la n c e  b e tw een  
c o m p e tit io n  o r  re g u la tio n , b u t  r a th e r  reflec ts sp ec ia l in te re s t p o litic a l p o w e r 
o r  a d  h o c  re sp o n ses  to  th e  rea l, im a g in e d  o r  c o n tr iv e d  d ifficu lties o f  p a r t ic u ­
la r  in d u s tr ie s  in  a  p a r t ic u la r  tim e  a n d  c irc u m sta n c es .23 F re q u e n tly , th e  in ­
te rfa c e  b e tw e e n  re g u la tio n  a n d  c o m p e titio n  w as le ft v ag u e  o r  u n s ta te d , w ith
18. I d .
19. I d . a t  350.
20. F o r  s u rv e y s ,  s e e  H a n d le r ,  T h e  C u rre n t A t ta c k  o n  T h e  P a r k e r  v . B r o w n  S ta te  A c tio n  D o c tr in e , 76 
C o l u m .  L . R e v .  1 ( 1976); R o g e r s ,  T h e  S ta te  A c tio n  A n titr u s t Im m u n ity , 49 U . C o l o .  L . R e v .  147, 151-60 
( 1978); S la te r ,  A n titr u s t a n d  G o v e rn m e n t A c tio n :  A  F o r m u la  F o r  N a r ro w in g  P a r k e r  v . B ro w n , 69 N w .  U .  L . 
R e v .  71 ( 1974). F o r  a  b r o a d e r  a n a ly s is  o f  th e  c o n f r o n t a t i o n  b e tw e e n  a n t i t r u s t  p o l ic y  a n d  g o v e r n m e n t  
r e g u l a t i o n  g e n e ra l ly ,  s e e  F i r s t ,  P r iv a te  In te r e s t a n d  P u b lic  C o n tro l: G o v e rn m e n t A c tio n , T h e  F ir s t A m e n d ­
m e n t a n d  th e  S h e r m a n  A c t, 1975 U t a h  L . R e v .  9 ( 1975).
21. S e e  F i r s t ,  s u p ra  n o te  20, a t  22-25.
22. S e e  F e r g u s o n  v . S k r u p a ,  372 U .S .  726, 729 ( 1963) ; “ U n d e r  t h e  s y s te m  o f  g o v e r n m e n t  c r e a t e d  b y  
o u r  C o n s t i t u t io n ,  i t  is  u p  to  le g is la tu r e s ,  n o t  c o u r t s ,  t o  d e c id e  o n  th e  w is d o m  a n d  u t i l i t y  o f  l e g is la t io n .”
23. S e e  N C R L A P  R e p o r t ,  s u p ra  n o t e  10, a t  179-85 ( 1979).
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w id e  d isc re tio n  v ested  in  th e  re g u la to r  o r  a ssu m e d  by  th e  re g u la te e  to  d efine  
w h a t ac tiv ity  w as a n d  w as n o t in  th e  p u b lic  in te rest. A lth o u g h  th e  N .R .A . 
in v ita tio n  to  c a rte liz a tio n  d ie d  in  its  in fa n c y  o n  th e  a l ta r  o f  su b s ta n tiv e  d u e  
p ro cess ,24 m a n y  sig n ifican t in d u s tr ie s  b e c a m e  ca rte liz ed  in  fac t th ro u g h  th e  
c re a tio n  o f  in d u s try  o r  g o v e rn m e n t a d m in is te re d  en try  b a rrie rs , licen sin g  re ­
stric tio n s, ra te  b u re a u s  a n d  co n feren ces, a n d  a  h o s t o f  o th e r  lim ita tio n s  a n d  
res tric tio n s  u p o n  a ll o r  so m e o f  th e  ac tiv ity  o f  th e  in d u s try .25 B eg in n in g  in  
th e  1960’s, h o w ev er, a  g ro w in g  a n titru s t p resen ce  b e g a n  to  b e  felt a t th e  fed ­
e ra l leve l in  re g u la to ry  d ec is io n -m ak in g . In q u irie s  in to  th e  a p p ro p r ia te  
scope o f  fe d e ra l re g u la tio n  b ecam e  m o re  c o m m o n  in  a n titru s t a tta c k s  o n  
c o n d u c t in it ia te d  b y  p riv a te  in te re s ts  c la im in g  im m u n ity  b y  v ir tu e  o f  th e  
p re sen ce  o f  re g u la tio n . T h ro u g h  b o th  p u b lic  a n d  p r iv a te  a n titru s t litig a tio n , 
th e  fe d e ra l c o u rts  h a v e  b e e n  ca lled  u p o n  w ith  in c reas in g  fre q u e n c y  to  re c o n ­
cile th e  a p p ro p r ia te  lim ita tio n s  fo r  fe d e ra l re g u la tio n  a n d  fe d e ra l a n titru s t  
a n d  h a v e  g ra d u a lly  b u ilt  u p  a  p re su m p tio n  in  fa v o r o f  c o m p e titio n  excep t 
w h ere  C o n g ress  h a s  ex p ressly  o r  im p lie d ly  d e c la re d  o th e rw ise , w ith  m o st 
d o u b ts  re so lv ed  a g a in s t a  fin d in g  o f  e x e m p tio n  fro m  a n titru s t  p o licy .26
A  s im ila r, b u t m o re  recen t a n d  co m p lex  p rocess o f  re e x a m in a tio n  o f  
fe d e ra l a n titru s t  p o licy  a n d  s ta te  a n d  lo ca l re g u la tio n , h a s  b e e n  in it ia te d  b y  a 
series o f  p r iv a te  a n titru s t  cases ca llin g  in to  q u e s tio n  th e  m e a n in g  a n d  fu tu re  
v ita lity  o f  P a r k e r  v. B ro w n . T h is  re e x a m in a tio n  is m o re  co m p lex  th a n  th e  
p r im a ry  ju r is d ic tio n  cases. In  a d d itio n  to  e s tab lish in g  th e  a p p ro p r ia te  scope 
o f  c o m p e titio n  a n d  re g u la tio n  u n d e r  b ro a d  a n d  v ag u e  leg is la tiv e  lan g u a g e  
p re se n tin g  a  p o te n tia l  c la sh  o f  eco n o m ic  po licy , co u rts  m u s t a lso  co n sid e r 
fe d e ra lism  a n d  th e  scope o f  fe d e ra l ju d ic ia l  in te rfe re n ce  w ith  s ta te  leg is la ­
tio n  a n d  p o licy  in  th e  eco n o m ic  sp h ere .
A  series o f  p riv a te  cases u n d e r  th e  fe d e ra l a n titru s t  law s o v e r th e  p a s t 
fo u r  y ea rs  a tta c k in g  th e  s ta te  a c tio n  e x e m p tio n  d e m o n s tra te  th e  co m p lex ity  
o f  b a la n c in g  th e  co n flic ting  po lic ies  in v o lv ed  w h ile  a tte m p tin g  to  e s ta b lish  a 
k n o w a b le  a n d  w o rk a b le  leg a l s ta n d a rd  to  g u id e  fu tu re  a d ju d ic a tio n  a n d  b e ­
h av io r. In  G o ld fa rb  v. V irgin ia  S ta te  B a r ,27 th e  c la im  th a t  “ s ta te  a c tio n ”
24. S c h e c h te r  P o u l t r y  C o r p .  v . U n i te d  S ta te s ,  295 U .S . 495 ( 1935).
25. S e e  A d a m s ,  B u s i n e s s  E x e m p t i o n s  F r o m  T h e  A n t i t r u s t  L a w s :  T h e i r  E x t e n t  a n d  R a ­
t i o n a l e  i n  P e r s p e c t i v e s  o n  A n t i t r u s t  P o l i c y  273 ( P h il l ip s  e d . 1965); W . J o n e s ,  R e g u l a t e d  I n d u s ­
t r i e s  1-76 (2d  e d . 1976); S y m p o s iu m , D e re g u la tio n  A n d  T h e  A n titr u s t L a w s — W h a t I t ’s  A l l  A b o u t, 45 
A n t i t r u s t  L .J .  194 ( 1976).
26. A  s e m in a l  a r t ic l e  w id e ly  c i te d  a n d  r e l ie d  u p o n ,  q u e s t i o n in g  th e  u n d u e  j u d i c i a l  d e f e r e n c e  to  th e  
g e n e ra l  e x i s te n c e  o f  a  r e g u la to r y  s c h e m e  is  S c h w a r tz ,  L e g a l R e s tr ic tio n s  o f  C o m p e titio n  I n  T h e  R e g u la te d  
In d u s tr ie s :  A n  A b d ic a tio n  O f  J u d ic ia l R e s p o n s ib ility , 67 H a r v .  L . R e v .  436, 464 ( 1954). T h e r e a f t e r  a n d  
w ith  in c r e a s in g  f r e q u e n c y ,  c o u r t s  w e re  c a l le d  u p o n  to  d e f in e  th e  s c o p e  o f  r e g u la t i o n  in  th e  c o n te x t  o f  
a n t i t r u s t  l i t ig a t io n .  A m o n g  d e c is io n s  r e f u s in g  to  f in d  a c t iv i ty  e x e m p t  f r o m  a n t i t r u s t  p o l ic y  a r e  C a r n a t io n  
C o . v . P a c i f ic  W e s t b o u n d  C o n f e r e n c e ,  383 U .S . 213 ( 1966); U n i te d  S ta te s  v . P h i la d e lp h i a  N a t ’l B a n k . 374 
U .S . 321 ( 1963); C a l i f o r n ia  v . F .P .C .,  369 U .S . 482 ( 1962); U n i te d  S ta te s  v . R .C .A .,  358 U .S .  334 ( 1959). 
F o r  a  r e c e n t  s u rv e y  s e e  S h u m a n ,  T h e  A p p lic a tio n  o f  th e  A n titr u s t L a w s  to  R e g u la te d  In d u s tr ie s , 44 T e n n .  
L . R e v .  1 ( 1976)
27. 421 U .S .  773 ( 1975). S e e  B r a n c a  &  S te in b e rg ,  A tto r n e y  F e e  S c h e d u le s  A n d  L e g a l A d v e r tis in g :  
T h e  Im p lic a tio n s  G o ld f a r b ,  24 U .C .L .A . L . R e v .  475 ( 1977); S h o re s , T h e  S ta te  A c tio n  D o c tr in e  A fte r  
G o ld f a r b  a n d  C a n to r ,  63 I o w a  L . R e v .  367 ( 1977); N o te , T h e  A n titr u s t L ia b ility  O f  P r o fe s s io n a l A s s o c ia ­
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im m u n iz e d  a  b a r  im p o se d  m in im u m  fee sc h e d u le  f ro m  a tta c k  u n d e r  th e  a n ­
ti t ru s t  law s w as  re jec ted . T h e  c o u r t  s ta te d  th e  “ th re sh o ld  q u e s tio n ” in  “d e ­
te rm in in g  i f  a n  a n tic o m p e titiv e  ac tiv ity  is s ta te  a c tio n  o f  th e  ty p e  th e  
S h e rm a n  A ct w as  n o t  m e a n t to  p ro sc r ib e  is w h e th e r  th e  a c tiv ity  is re q u ire d  
by  th e  S ta te  a c tin g  as so v e re ig n .” 28 A lth o u g h  th e  c o u r t  fo u n d  th e  V irg in ia  
le g is la tio n  a u th o r iz e d  th e  S u p re m e  C o u r t o f  A p p e a ls  o f  V irg in ia  to  re g u la te  
th e  p ra c tic e  o f  law , s ta te  a c tio n  im m u n ity  w as n o t a v a ila b le  to  e ith e r  th e  
c o u n ty  o r  S ta te  b a r  b e c a u se  th e  V irg in ia  c o u rt ru le s  g o v e rn in g  law  p ra c tic e  
d id  n o t  re q u ire  th e  a n tic o m p e titiv e  c o n d u c t in  q u e s tio n  (p rice  fix ing) o f  e i­
th e r  th e  s ta te  o r  c o u n ty  B ars. V iew in g  th e  d e fe n d a n t’s a rg u m e n ts  as c la im s 
th a t  s ta te  re g u la tio n  “p ro m p te d ” th e  issu an ce  o f  m in im u m  fee sch ed u le s , th e  
c o u r t  h e ld  “p ro m p tin g ” w as  in su ffic ien t to  in v o k e  th e  s ta te  a c tio n  e x e m p ­
tio n : “ [R Ja th er, a n tic o m p e titiv e  ac tiv itie s  m u s t be  c o m p e lled  b y  d ire c tio n  o f  
th e  S ta te  a c tin g  as  a  so v e re ig n .” 29 T h e  c o u rt a d d ed :
T h e  fac t th a t  th e  S ta te  B a r  is a  s ta te  ag en cy  fo r  so m e  lim ite d  
p u rp o se s  d o es  n o t c re a te  a n  a n titru s t  sh ie ld  th a t  a llo w s it to  fo s te r 
a n tic o m p e titiv e  p ra c tic e s  fo r  th e  b en efit o f  its m em b ers . . . . T h e  
S ta te  B ar, b y  p ro v id in g  th a t  d e v ia tio n  fro m  C o u n ty  B a r  m in im u m  
fees m a y  le a d  to  d is c ip lin a ry  ac tio n , h a s  v o lu n ta r ily  jo in e d  in  w h a t 
is e sse n tia lly  a  p r iv a te  a n tic o m p e titiv e  ac tiv ity , a n d  in  th a t  p o s tu re  
c a n n o t c la im  it is b e y o n d  th e  re a c h  o f  th e  S h e rm a n  A c t.30 
G o ld fa rb , w h ile  n o t  p u rp o r t in g  to  d e p a r t  f ro m  P a r k e r  v. B r o w n , c lea rly  in d i ­
c a te d  a  w illin g n ess  to  e x a m in e  m o re  c lo se ly  b o th  p r iv a te  c o n d u c t lu rk in g  in  
th e  v ic in ity  o f  s ta te  re g u la tio n  a n d  w h e th e r  “ q u a s i-s ta te ”  re g u la to ry  ag en c ies  
lik e  a  b a r  a sso c ia tio n  w ith  d isc ip lin a ry  a u th o r ity  m a y  its e lf  v io la te  fe d e ra l 
a n ti t ru s t  p o licy  in  th e  exerc ise  o f  th a t  a u th o rity .
T h e  d eg ree  o f  s ta te  c o m p u ls io n , th e  c h a ra c te r  o f  th e  ac t co m p e lle d , a n d  
th e  sco p e  o f  s ta te  a g en cy  im m u n ity  w h e n  s ta te  a c tio n  is a  c la im e d  d e fen se  to  
a n  o th e rw ise  u n la w fu l re s tra in t o f  tra d e  w ere  a ll e x p lo re d  b u t  sca rce ly  i l lu ­
m in a te d  in  C a n to r  v. D e tr o it  E d iso n  C o .31 D e tro it  E d iso n ’s in c lu s io n  o f  th e  
co st o f  p ro v id in g  its  cu s to m e rs  w ith  “ fre e ” lig h t b u lb s  in  its  filed  ta riffs  w ith  
th e  M ic h ig a n  P u b lic  S erv ice  C o m m iss io n  w as  a tta c k e d  b y  a  r e ta ile r  o f  lig h t 
b u lb s  u n d e r  S ec tio n s 1 a n d  2 o f  th e  S h e rm a n  A c t32 a n d  S ec tio n  3 o f  th e  
C la y to n  A c t.33 S ix  ju s tic e s  a g re e d  th a t  th e  s ta te  a g en cy ’s g e n e ra l a p p ro v a l o f  
D e tro it  E d iso n ’s o v e ra ll ta r if f  d id  n o t  e x e m p t th e  lig h t b u lb  ex c h a n g e  p ro ­
tio n s  A fte r  G o ld f a r b :  R e fo r m u la tin g  T h e  L e a r n e d  P r o fe s s io n s  E x e m p tio n  I n  T h e  L o w e r  C o u r ts , 1977 
D u k e  L .J .  1047 ( 1977).
28. 421 U .S . a t  790.
29. I d . a t  791. A  p a r a l l e l  e v o lu t io n  in  th e  i n t e r n a t io n a l  s p h e r e  h a s  b e e n  a  s im i la r  n a r r o w in g  o f  th e  
“ A c t  o f  S ta t e ”  d o c t r in e  a n d  i t s  u s e  a s  a  d e f e n s e  to  f e d e r a l  a n t i t r u s t  a n d  o th e r  a c t io n s .  S e e  g e n e r a lly  
J a c o b s ,  K in g  &  R o d r ig u e z ,  T h e  A c t O f  S ta te  D o c tr in e : A  H is to r y  o f  J u d ic ia l L im ita tio n s  a n d  E x c e p tio n s , 
18 H a r v .  I n t ’l  L .J .  677 ( 1977); N o te ,  S h e r m a n  A c t J u r is d ic tio n  a n d  th e  A c ts  o f  F o re ig n  S o v e re ig n s , 77 
C o l u m .  L . R e v .  1247 ( 1977).
30. 421 U .S .  a t  791-92 ( f o o tn o te s  o m i t te d ) .
31. 428 U .S .  579 ( 1976).
32. 15 U .S .C . § §  1, 2 ( 1976).
33. 15 U .S .C . §  14 ( 1976).
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g ra m  fro m  a n titru s t  a ttack . B ey o n d  th a t  g en e ra l co n c lu sio n , co n sen su s  on  
w hy  th e  p ro g ra m  d id  n o t c o n s titu te  e x e m p te d  sta te  a c tio n  is d ifficu lt to  find  
in  th e  fo u r  o p in io n s  g e n e ra te d  b y  th e  co n tro v ersy . A  p lu ra li ty  o f  fo u r  (Ju s ­
tices S tevens, B re n n a n , W h ite  a n d  M a rsh a ll)  h e ld  th e  d e fen se  n o t a v a ila b le  
u n less th e  ac tiv ity  w as c o m p e lled  b y  th e  sta te . C o m p u ls io n  w as d e fin ed  to  
m e a n  th a t  “ th e  S ta te ’s p a r tic ip a tio n  in  a  dec is io n  is so d o m in a n t th a t  it 
w o u ld  b e  u n fa ir  to  h o ld  a  p r iv a te  p a r ty  re sp o n sib le  fo r  h is  c o n d u c t in  im p le ­
m e n tin g  it.” 34 F in d in g  th e  lig h t b u lb  p ro g ra m  in itia te d  b y  th e  u tility  a n d  n o t 
a  s ta te  agency , th e  C o u r t a p p a re n tly  d isc o u n te d  s ta te  “d o m in a n c e ” in  th e  
im p le m e n ta tio n  o f  th e  p ro g ra m . T h e  sam e  p lu ra lity  w en t fu r th e r  a n d  re a d  
P a r k e r  as o n ly  p o te n tia lly  ex em p tin g  th e  ac tiv ities o f  s ta te  officials w ith  re ­
sp o n sib ility  fo r  a d m in is te r in g  th e  ac tiv ity  in  q u es tio n . N o tin g  th a t  p r io r  d e ­
cisions h a d  h e ld  th a t  s ta te  a u th o riz a tio n , ap p ro v a l, e n c o u ra g e m e n t o r  
p a r tic ip a tio n  in  re s tric tiv e  p riv a te  c o n d u c t con fers n o  a n titru s t  im m u n ity  
a n d  th a t  th e  fe d e ra l a n titru s t  law s a re  a im e d  a t th e  c o n d u c t o f  p e rso n s  n o t 
p ro g ram s, th e  p lu ra li ty  le ft a m b ig u o u s  th e  s ta tu s  o f  p r iv a te  ac tiv ity  p u rs u a n t  
to  s ta te  c o m m a n d . T h e  p lu ra li ty  sta ted :
[T ]he n a rro w  h o ld in g  in  P a r k e r  co n c e rn e d  o n ly  th e  leg a lity  o f  th e  
c o n d u c t o f  th e  s ta te  officials c h a rg e d  b y  law  w ith  th e  re sp o n s ib ility  
fo r  a d m in is te r in g  C a lifo rn ia ’s p ro g ra m . W h a t so r t o f  c h a rg e  m ig h t 
h a v e  b e e n  m a d e  a g a in s t th e  v a rio u s  p riv a te  p e rso n s  w h o  e n g ag ed  
in  a  v a rie ty  o f  d iffe ren t ac tiv ite s  im p le m e n tin g  th a t  p ro g ra m  is u n ­
k n o w n  a n d  u n k n o w n a b le  b ecau se  n o  su ch  ch a rg es  w ere  m ad e .
E v en  i f  th e  s ta te  p ro g ra m  h a d  b e e n  h e ld  u n law fu l, su ch  a  h o ld in g  
w o u ld  n o t n ecessa rily  h a v e  su p p o rte d  a  c la im  th a t  p r iv a te  in d iv id ­
u a ls  w h o  h a d  m ere ly  c o n fo rm e d  th e ir  c o n d u c t to  a n  in v a lid  p ro ­
g ra m  h a d  th e re b y  v io la te d  th e  S h e rm a n  A ct. U n le ss  a n d  u n til  a  
co u rt an sw e re d  th a t  q u es tio n , th e re  w o u ld  b e  n o  occasio n  to  c o n ­
sid e r a n  a ffirm ativ e  d e fen se  o r  im m u n ity  o r  e x e m p tio n .35 
A  m a jo r ity  o f  six  ( th e  p lu ra li ty  p lu s  B u rg e r a n d  B lack m u n ) a p p e a re d  to  h av e  
a g reed  u p o n  a  h y b rid  an a ly s is  in te r re la tin g  con cep ts  o f  p re e m p tio n  a n d  p r i ­
m a ry  ju r is d ic tio n  to  d e v e lo p  a  m e th o d o lo g y  fo r  an a ly z in g  s ta te  c o m p e lle d  o r  
a u th o riz e d  re s tra in ts  o f  tra d e . In  re sp o n se  to  a n  a rg u m e n t th a t  “ fe d e ra l a n t i ­
tru s t law s sh o u ld  n o t b e  a p p lie d  in  a re a s  o f  th e  eco n o m y  p erv as iv e ly  re g u ­
la te d  b y  s ta te  ag en c ies ,” 36 th e  m a jo r ity  g av e  th re e  rea so n s  w h y  th e  a rg u m e n t 
w as “u n a c c e p ta b le ” : “ F irs t, m e re ly  b ecau se  ce rta in  c o n d u c t m a y  b e  su b jec t 
b o th  to  s ta te  re g u la tio n  a n d  to  th e  fe d e ra l a n titru s t law s do es n o t n ecessa rily  
m e a n  th a t  it  m u s t sa tisfy  in co n sis ten t s ta n d a rd s .” 37 T h e  c o u r t’s e x p la n a tio n  
o f  th is  re a so n  fo llo w ed  a  p r im a ry  ju r is d ic tio n  an a ly s is  b y  an a lo g iz in g  to  c o n ­
34. 428 U .S . a t  594-95. F o r  s im i la r  h o ld in g s  r e q u i r in g  “ c o m p u ls io n ”  w h e r e  th e  v io l a t i o n  is  c l a im e d  
to  b e  th e  p r o d u c t  o f  a c t iv i t ie s  b y  a  f o r e ig n  n a t io n ,  s e e  C o n t i n e n ta l  O r e  C o . v . U n io n  C a r b i d e  &  C a r b o n  
C o r p . ,  370 U .S . 690 ( 1962); U n i te d  S ta te s  v . S is a l  S a le s  C o r p . ,  274 U .S . 268 ( 1926); T i m b e r l a n e  L u m b e r  
C o . v. B a n k  o f  A m e r ic a ,  549 F .2d  597 (9t h  C ir .  1976).
35. 428 U .S .  a t  601.
36. I d . a t  595.
37. Id .
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flicts b e tw een  fe d e ra l re g u la to ry  p o licy  a n d  fe d e ra l a n titru s t  p o licy .38 D e ­
sp ite  te llin g  o b je c tio n s  b y  a  p o w e rfu l d isse n t sugg estin g  th e  a n a lo g y  
lim p e d ,39 i f  it  d id  n o t  fa ll fla t o n  its  face ,40 th e  m a jo rity  su g g ested  th a t  a  
c o u r t m u s t fo llo w  p r im a ry  ju r is d ic t io n  s ta n d a rd s  “ a t  least as sev e re  as th o se  
a p p lie d  to  fe d e ra l re g u la to ry  le g is la tio n .” 41 I f  su c h  a n  a n a ly s is  d isp ro v es  
a n y  ex p ress  o r  im p lie d  in te n t  to  vest in it ia l  o r  ex c lusive  ju r is d ic tio n  o v e r th e  
ac tiv ity  in  q u e s tio n  in  th e  s ta te  agency , as  th e  m a jo rity  fo u n d  in  C a n to r ,42 
th e  fe d e ra l a n ti t ru s t  a n a ly s is  m a y  p ro c e e d  b e c a u se  th e re  c a n  b e  n o  s ta te  a c ­
t io n  defen se .
T h e  c o u r t’s seco n d  re a so n  fo r  re jec tin g  p e rv a s iv e  s ta te  re g u la tio n  as a  
te s t a s su m e d  th e  ex is ten ce  o f  in c o n s is te n t s ta te  re g u la tio n  a n d  fe d e ra l a n ti­
tru s t  p o licy  b u t  re fu se d  to  ac c e p t th e  co n c lu s io n  “th a t  th e  fe d e ra l in te re s t 
m u s t in e v ita b ly  b e  s u b o rd in a te d  to  th e  S ta te ’s . . . ,” 43 T h e  s tro n g  in fe re n c e  
th a t  p re e m p tio n  m ig h t b e  th e  p re m ise  o f  o v e r tu rn in g  s ta te  re g u la tio n  w as 
p ic k e d  u p  a n d  e la b o ra te d  u p o n  b y  Ju s tic e  B la c k m u n  c o n c u rr in g  w ith  th e  
p lu ra lity .44 Ju s tic e  B la c k m u n  a rg u e d  th a t  su ch  cases sh o u ld  p ro c e e d  u p o n  a  
“ ru le  o f  re a so n ”  an a ly sis , in c lu d in g  a  w e ig h in g  o f  th e  re sp ec tiv e  s ta te  a n d  
fe d e ra l in te rests . Ju s tic e  B la c k m u n  fo u n d  little  d ifficu lty  w ith  th e  d isp u te  
b e fo re  th e  C o u rt, s ince  th e re  w as  n o  ev id en ce  to  su p p o r t a n  “ a d e q u a te  s ta te  
o b je c tiv e ” 45 fo r  e x te n d in g  re g u la tio n  f ro m  co re  n a tu ra l  m o n o p o ly  asp ec ts  o f  
th e  e lec tric  p o w e r b u s in e ss  to  th e  d is tr ib u tio n  o f  lig h t b u lb s . S o m e h in t  o f  
w h a t m ig h t b e  a n  “ a d e q u a te  s ta te  o b jec tiv e”  u n d e r  th is  a n a ly s is  w as su g ­
g e s te d  b y  Ju s tic e  B la c k m u n  w h e n  h e  o b serv ed : “ F o r  a ll th a t  a p p e a rs , lig h t- 
b u lb  m a rk e tin g , u n lik e  e lec tric  p o w e r p ro d u c tio n , is n o t a  n a tu ra l  m o n o p o ly ,
38. I d . a t  595-97, c i t in g  G o r d o n  v . N e w  Y o r k  S to c k  E x c h ., 422 U .S .  659 ( 1974); O t t e r  T a i l  P o w e r  
C o . v . U n i t e d  S ta te s ,  410 U .S .  366 ( 1973); S i lv e r  v . N e w  Y o r k  S to c k  E x c h .,  373 U .S .  341 ( 1963); U n i t e d  
S ta te s  v . P h i l a d e lp h i a  N a t ’l B a n k , 374 U .S .  321 ( 1963).
39. T h e  C o u r t ’s a n a ly s is  r e s ts  o n  a  m i s t a k e n  p r e m is e .  T h e  “ im p l ie d  im m u n i t y ”  d o c t r in e  e m ­
p lo y e d  b y  th i s  C o u r t  to  r e c o n c i le  th e  f e d e r a l  a n t i t r u s t  la w s  a n d  f e d e r a l  r e g u la to r y  s ta tu te s  c a n ­
n o t ,  r a t io n a l ly ,  b e  p u t  t o  th e  u s e  f o r  w h ic h  th e  C o u r t  w o u ld  e m p lo y  it . T h a t  d o c t r in e ,  a  s p e c ie s  
o f  th e  b a s ic  r u le  t h a t  r e p e a l s  b y  im p l ic a t i o n  a r e  d i s f a v o r e d ,  c o m e s  in t o  p la y  o n ly  w h e n  tw o  
a r g u a b l y  in c o n s i s t e n t  fe d e r a l  s t a tu te s  a r e  in v o lv e d .  “ I m p l ie d  r e p e a l ”  o f  f e d e r a l  a n t i t r u s t  la w s  b y  
in c o n s i s t e n t  s t a t e  r e g u l a to r y  s ta tu te s  is  n o t  o n ly  “ n o t  f a v o r e d ,”  . . . i t  is  im p o s s ib le .
428 U .S .  a t  629 ( S te w a r t ,  J .  d is s e n t in g )  ( e m p h a s is  i n  o r ig in a l ) .
40. S e e  g e n e r a lly  H a n d le r ,  T h e  C u r re n t A t ta c k  o n  th e  P a r k e r  v . B ro w n  S ta te  A c tio n  D o c tr in e , 76 
C o l u m .  L . R e v .  1, 12-13 ( 1976).
41. 428 U .S . a t  597.
42. T h e  d i s t r i b u t io n  o f  e l e c t r i c  l i g h t  b u lb s  in  M ic h ig a n  is  u n r e g u la te d .  T h e  s t a t u t e  c r e a t in g  th e  
C o m m is s io n  c o n t a in s  n o  d i r e c t  r e f e r e n c e  to  l ig h t  b u lb s .  N o r ,  a s  f a r  a s  w e  h a v e  b e e n  a d v is e d ,  
d o e s  a n y  o th e r  M ic h ig a n  s t a t u t e  a u t h o r i z e  th e  r e g u l a t i o n  o f  t h a t  b u s in e s s .  N e i t h e r  th e  M ic h ig a n  
L e g is la tu r e ,  n o r  th e  C o m m is s io n ,  h a s  e v e r  m a d e  a n y  s p e c if ic  in v e s t ig a t io n  o f  th e  d e s i r a b i l i ty  o f  
a  la m p - e x c h a n g e  p r o g r a m  o r  o f  i t s  p o s s ib le  e f fe c t o n  c o m p e t i t io n  in  th e  l i g h t - b u lb  m a r k e t .  
O th e r  u t i l i t ie s  r e g u l a t e d  b y  th e  M ic h ig a n  P u b l ic  S e rv ic e  C o m m is s io n  d o  n o t  fo l lo w  th e  p r a c t ic e  
o f  p r o v id i n g  b u lb s  to  t h e i r  c u s to m e r s  a t  n o  a d d i t i o n a l  c h a rg e .  T h e  C o m m is s io n ’s a p p r o v a l  o f  
r e s p o n d e n t ’s d e c is io n  to  m a in t a in  s u c h  a  p r o g r a m  d o e s  n o t ,  th e r e f o r e ,  im p le m e n t  a n y  s ta t e w id e  
p o lic y  r e l a t i n g  to  l i g h t  b u lb s .  W e  in f e r  t h a t  th e  S ta t e ’s p o l ic y  is  n e u t r a l  o n  th e  q u e s t io n  w h e th e r  
a  u t i l i t y  s h o u ld ,  o r  s h o u ld  n o t ,  h a v e  s u c h  a  p r o g r a m .
428 U .S .  a t  584-85.
43. I d . a t  595.
44. I d .  a t  605.
45. I d . a t  613.
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n o r  do es it im p lica te  h e a lth  o r  safety , n o r  is it beset w ith  p ro b le m s  o f  in s ta ­
b ility  o r  o th e r  flaw s in  th e  co m p e titiv e  m a rk e t.” 46 T h is  so u n d s  like  th e  re s­
u rre c tio n  o f  su b s ta n tiv e  d u e  p rocess, since  th e  ju d ic ia ry  a p p a re n tly  is free  to  
su b s titu te  its  ju d g m e n t fo r  th a t  o f  th e  s ta te  in  d e te rm in in g  w h a t is a n  a p p ro ­
p r ia te  exerc ise  o f  th e  p o lice  pow er.
T h e  m a jo rity ’s th ird  re a so n  fo r re jec tin g  th e  p e rv as iv e  re g u la tio n  a rg u ­
m e n t o p e ra te d  o n  th e  a s su m p tio n  o f  C o n g re ss io n a l in te n t n o t to  a p p ly  th e  
fe d e ra l a n titru s t  law s to  ac tiv ity  p r im a r ily  re g u la tio n  by  th e  S ta te . W ith  th e  
g h o st o f  su b s ta n tiv e  d u e  p ro cess  lu rk in g  in  th e  v ic in ity  th e  C o u r t seem ed  to  
be  re se rv in g  th e  r ig h t to  seco n d -g u ess  th e  ju d g m e n t o f  th e  S ta te  on  w h e th e r 
th e  ac tiv ity  w as o n e  w h ich  o u g h t o r  o u g h t n o t to  b e  re g u la te d . T h e  C o u r t 
s ta ted :
[E ]ven i f  w e w ere  to  a ssu m e  th a t  C o n g ress  d id  n o t in te n d  th e  a n t i ­
tru s t law s to  ap p ly  to  a re a s  o f  th e  eco n o m y  p r im a rily  re g u la te d  by  
a  S ta te , th a t  a s su m p tio n  w o u ld  n o t fo rec lo se  th e  e n fo rc e m en t o f  th e  
a n titru s t  law s in  a n  e ssen tia lly  u n re g u la te d  a re a  su ch  as th e  m a rk e t 
fo r  e lec tric  lig h t b u lb s .47 
N o  e x p la n a tio n  w as g iv en  fo r h o w  o n e  is to  d is tin g u ish  a n  “e ssen tia lly  u n ­
re g u la te d ” a re a  fro m  o n e  th a t  is n o t a n d  w h o  is to  m a k e  th a t  d e te rm in a tio n .
T h e  co n fu sed  s ta te  o f  a ffa irs  ra ise d  b y  th e  im p lic a tio n s  o f  th e  d iv erse  
o p in io n s  in  C a n to r  w as scarce ly  c la rified  in  B a te s  v. S ta te  B a r  o f  A r iz o n a .48 
In  B a te s , u n lik e  G o ld fa rb , th e  p ro ceed in g s  w ere  in it ia te d  b y  th e  B a r in  a n  
e ffort to  d isc ip lin e  tw o  m em b ers  o f  th e  B ar fo r ad v e rtis in g  th e ir  serv ices in  
v io la tio n  o f  d isc ip lin a ry  ru les  a d o p te d  by  th e  A riz o n a  S u p re m e  C o u rt. G o ld ­
f a r b  w as fo u n d  d is tin g u ish a b le  b ecau se  th e  ac tiv ity  th e re  w as n o t co m p e lled  
by th e  S ta te , w h ile  in  B a te s  th e  d isc ip lin a ry  ac tio n  b a rr in g  la w y e r a d v e rtis ­
ing  w as fo u n d  to  b e  b o th  c o m p e lled  by  ru le s  exp ressly  a d o p te d  by  th e  A ri­
z o n a  S u p re m e  C o u r t a n d  a p p ro v e d  in  th e ir  a p p lic a tio n  by  th e  A riz o n a  
C o u r t in  th e  case  b e fo re  th e  C o u rt.
T h e  “so lace” so u g h t b y  th e  d e fe n d a n ts  in  B a te s  f ro m  C a n to r— p rin c i­
p a lly  th e  c la im  th a t  “ th e  in te re s t e m b o d ie d  in  th e  S h e rm a n  A ct m u s t p re v a il 
o v e r th e  s ta te  in te re s t in  re g u la tin g  th e  b a r”49— w as d e n ie d  th em . T h e  C o u r t 
h e ld  C a n to r  d is tin g u ish a b le  b ecau se  it d id  n o t in v o lv e  a  c la im  d ire c te d  
a g a in s t a  p u b lic  official o r  p u b lic  ag en cy  w h ile  B a te s  in v o lv ed  c la im s a g a in s t 
th e  A riz o n a  S u p re m e  C o u r t a n d  its ac tio n s  in  en fo rc in g  th e  d isc ip lin a ry  ru le . 
T h e  C o u r t c h a ra c te r iz e d  th e  A riz o n a  S u p re m e  C o u rt as th e  “ re a l p a r ty  in  
in te re s t” 50 since  it a d o p te d  th e  ru les  a n d  is th e  u ltim a te  tr ie r  o f  fac t a n d  law  
in  th e  e n fo rc e m en t o f  th e  d isp lin a ry  ru le . T h e  n a m e d  p a r ty  in  in te rest, h o w ­
ever, w as th e  A riz o n a  S ta te  B ar. I t is co n ce iv ab le  th a t  fu tu re  litig a tio n  m a y  
tu rn  on  w h o  is th e  “ rea l p a r ty ” ; fo r ex am p le , in  a case like  C a n to r , th e  sta te
46. Id .
47. I d . a t  595.
48. 433 U .S . 350 ( 1977).
49. I d . a t  360-61.
50. I d . a t  361.
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ag en cy  m ig h t b e  p re se n te d  as a n  in c id e n ta l, re la te d  o r  in v o lv ed  p a r ty . T h e  
C o u r t  fu r th e r  d is tin g u ish e d  C a n to r  o n  th e  g ro u n d s  th a t  th e  S ta te  h a d  n o  
in d e p e n d e n t re g u la to ry  in te re s t in  th e  m a rk e t fo r  lig h t b u lb s  w h ile  B a te s  
in v o lv e d  th e  re g u la tio n  o f  th e  ac tiv itie s  o f  th e  B a r a n d  in v o lv ed  th e  “co re ”  o f  
th e  S ta te ’s d u ty  to  p ro te c t th e  p u b lic .51 O th e r  th a n  o b se rv in g  th a t  law y ers  
a re  e ssen tia l to  th e  p r im a ry  g o v e rn m e n ta l fu n c tio n  o f  a d m in is te r in g  ju s tic e  
a n d  th a t  th e re  ex ists a  lo n g  t ra d it io n  o f  ex ten siv e  s ta te  re g u la tio n  o f  law yers, 
little  lig h t w as sh ed  o n  w h a t m a k e s  o n e  fo rm  o f  re g u la tio n  “ co re ” a n d  a n ­
o th e r  n o t. C a n to r  w as fu r th e r  d is tin g u ish e d  o n  th e  g ro u n d s  th a t  th e  a n ­
tic o m p e titiv e  a c tiv ity  in  C a n to r  w as “ in s tig a te d  b y  th e  u tility  w ith  o n ly  th e  
a c q u ie scen ce  o f  th e  s ta te  re g u la to ry  co m m iss io n .” 52 A s fo r  th e  re s tra in t in  
B a te s  th e  c o u r t s ta ted :
T h e  s itu a tio n  n o w  b e fo re  us is e n tire ly  d iffe ren t. T h e  d isc ip lin a ry  
ru le s  re flec t a  c le a r  a r tic u la tio n  o f  th e  S ta te ’s p o licy  w ith  re g a rd  to  
p ro fe ss io n a l b e h a v io r. M o reo v e r, as th e  in s ta n t case  show s, th e  
ru le s  a re  su b jec t to  p o in te d  re -e x a m in a tio n  b y  th e  p o licy  m a k e r—  
th e  A riz o n a  S u p re m e  C o u r t— in  e n fo rc e m en t p ro ceed in g s . O u r  
c o n c e rn  th a t  fe d e ra l p o licy  is b e in g  u n n e c e ssa rily  a n d  in a p p ro p r i­
a te ly  s u b o rd in a te d  to  s ta te  p o licy  is re d u c e d  in  su ch  a  s itu a tio n ; w e 
d eem  it s ig n ifican t th a t  th e  s ta te  p o licy  is so c lea rly  a n d  a ff irm a­
tiv e ly  e x p re ssed  a n d  th a t  th e  S ta te ’s su p e rv is io n  is so ac tiv e .53 
I t m a y  b e  n o te w o rth y  th a t  th is  ra tio n a le  d id  n o t d isc la im  a u th o r ity  to  rev iew  
th e  m e rits  o f  s ta te  re g u la tio n  th ro u g h  th e  v eh ic le  o f  fe d e ra l a n ti tru s t  p o licy  
b u t  r a th e r  d e fe r re d  to  s ta te  re g u la to ry  a u th o r ity  w h e re  it w as c lea rly  s ta te d  
a n d  ac tiv e ly  im p le m e n te d  in  th e  co n tex t o f  a n  a re a  tr a d itio n a lly  re g u la te d  
b y  th e  s ta te s  a n d  o f  a s su m e d  s ign ificance  to  th e  p u b lic  in te re s t. P rin c ip le s  o f  
p r im a ry  ju r is d ic t io n  a p p e a r  to  u n d e r lie  su ch  a  ra tio n a le  cau s in g  d e fe re n ce  to  
th e  re g u la to ry  sch em e, w ith  a n c illa ry  issues re la tin g  to  p re e m p tio n , s u b s ta n ­
tiv e  d u e  p rocess, o r  a n  u n d u e  in te rfe re n ce  w ith  c o n s titu tio n a l r ig h ts  o f  th e  
r e g u la te d 54 re m a in in g  to  b e  litig a te d  in  cases w h e re  th e  re g u la tio n  is n o t 
tra d i t io n a l  o r  n ecessa ry  to  th e  p u b lic  in te re s t w h e n  m e a su re d  o n  so m e  y e t to  
b e  a r tic u la te d  s ta n d a rd  o f  w h a t m ig h t b e  a n  “ e ssen tia lly  u n re g u la te d ”  b u s i­
ness o r  a  n o n -“c o re ” a re a  o f  th e  b u sin ess  re g u la te d .
T h e  m o st re c e n t p ro n o u n c e m e n t o n  th e  scope a n d  m e a n in g  o f  s ta te  a c ­
tio n  im m u n ity  b y  th e  S u p re m e  C o u r t c o n tr ib u te d  y e t m o re  sp lin te re d  o p in ­
io n s  o p e n in g  n ew  v is ta s  fo r  litig a tin g  w h a t th e  c o u r t  he ld , w h a t a  m a jo r ity  
sa id  a n d  w h a t th e  c o u r t m ean s . In  C ity  o f  L a fa y e t te  v. L o u is ia n a  P o w e r  &  
L ig h t  C o .,55 th e  C o u r t u p h e ld  th e  a s se rtio n  o f  a n  a n ti tru s t  c o u n te rc la im
51. Id .
52. I d . a t  362.
53. Id .
54. A s  d is c u s s e d  in  te x t  a c c o m p a n y in g  n o te s  99-108 in fra , B a te s  in v o lv e d  a  s e c o n d  m a jo r  is s u e ; th e  
q u e s t i o n  o f  w h e th e r  th e  r e g u l a t i o n  im p o s e d  o n  a d v e r t i s in g  b y  la w y e rs  in f r in g e d  a  f ir s t  a m e n d m e n t  r ig h t  
o f  “ c o m m e r c i a l  s p e e c h ”  a n d  a  f ir s t a m e n d m e n t  r ig h t  o f  r e c ip ie n t s  o f  th e  s p e e c h  to  “ h e a r ”  th e  c o m m e r c i a l  
m e s s a g e .
55. 435 U .S .  389 ( 1978).
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ag a in s t c ity  o w n ed  a n d  o p e ra te d  e lec tric  u tilities. L o u is ia n a  cities, a u th o r ­
ized  b y  s ta te  law  to  o w n  a n d  o p e ra te  e lec tric  u tilitie s  w ith in  a n d  w ith o u t city  
b o u n d a rie s , h a d  su ed  a  co m p e tin g  p riv a te ly  o w n ed  e lec tric  p o w er u tility  fo r  
a sso rted  a n titru s t  v io la tio n s. T h e  tr ia l co u rt d ism issed  th e  p riv a te  u tilitie s  
a n titru s t  c o u n te rc la im  a g a in s t th e  cities  o n  th e  P a r k e r  v. B ro w n  ra tio n a le  
th a t  th e  ac tiv itie s  o f  th e  c ity  o p e ra te d  u tilitie s  c o n s titu te d  “ s ta te  a c tio n ” im ­
m u n e  fro m  th e  fe d e ra l a n titru s t  law s. T h e  C o u rt o f  A p p ea ls  fo r  th e  F if th  
C irc u it rev e rsed  o n  th e  b as is  o f  G o ld fa rb  h o ld in g  th a t  c ities, as “ su b o rd in a te  
s ta te  g o v e rn m e n ta l b o d ie s ,” a re  n o t ip so  fac to  ex em p t fro m  th e  o p e ra tio n  o f  
th e  a n titru s t law s a n d  th a t  th e  tr ia l  c o u rt m u st co n sid e r w h e th e r  th e  ac tiv ity  
c o m p la in e d  o f  w as w ith in  th e  scope o f  ac tiv ity  c o n te m p la te d  by  th e  sta te  
leg is la tu re  in  e s ta b lish in g  a n d  d e leg a tin g  a u th o r ity  to  th e  c ity .56
In  a  p lu ra lity  o p in io n , a u th o re d  by  Ju s tice  B re n n a n  a n d  jo in e d  b y  J u s ­
tices M a rsh a ll, P ow ell a n d  S tevens, th e  fifth  c ircu it w as affirm ed. C h ie f  J u s ­
tice  B u rg e r c o n c u rre d  in  th a t  p a r t  o f  th e  p lu ra lity  o p in io n  re jec tin g  th e  c la im  
th a t c ities o u g h t n o t b e  co n s id e re d  p e rso n s  su b jec t to  a n titru s t  liab ility  as 
d e fe n d a n ts  a lth o u g h  cities  sh o u ld  be  co n s id e re d  p e rso n s  e n title d  to  th e  p ro ­
te c tio n  o f  th e  a n titru s t law s as  p la in tiffs .57 R e ly in g  o n  p r im a ry  ju r is d ic tio n  
cases a t  th e  fe d e ra l level, th e  m a jo rity  h e ld  th a t im p lie d  e x em p tio n s  fro m  
a n titru s t p o licy  a re  n o t to  be  reco g n ized  u n less  it a p p e a rs  th a t  th e  a n titru s t  
a n d  re g u la to ry  p ro v is io n s  a re  p la in ly  re p u g n a n t.58 E v a lu a tio n  o f  th e  reaso n s 
fo r ju d ic ia l  re c o g n itio n  o f  a n  a n titru s t  e x e m p tio n  fo r  “s ta te  a c tio n ” w as to  be  
a p p ro a c h e d  in  th e  sam e  w ay: Is th e re  a  conflic t b e tw een  th e  p u rp o se s  o f  
a n titru s t p o licy  a n d  th e  p u rp o se s  fo r e x em p tin g  s ta te  a c tio n  fro m  fe d e ra l 
c o n tro l th ro u g h  th e  a n titru s t law s? T h e  p u rp o se  o f  a n titru s t p o licy  w as id e n ­
tified  as th e  e s ta b lish m e n t b y  C o n g ress  o f  “ co m p e titio n  as th e  fu n d a m e n ta l 
p rin c ip le  g o v e rn in g  co m m erce  in  th is c o u n try .” 59 T h e  p u rp o se  o f  reco g n iz ­
in g  a  s ta te  a c tio n  e x e m p tio n  is ro o te d  “ ‘[i]n a  d u a l system  o f  g o v e rn m e n t in  
w h ich , u n d e r  th e  C o n s titu tio n , th e  sta tes, a re  sovere ign , save o n ly  as C o n ­
gress m a y  c o n s titu tio n a lly  su b tra c t f ro m  th e ir  a u th o rity , a n  u n ex p re sse d  p u r ­
po se  to  n u llify  a  s ta te ’s c o n tro l o v e r its officers a n d  ag en ts  is n o t lig h tly  to  be 
a ttr ib u te d  to  C o n g ress .’ ” 60 T h e  c o u rt th e n  cast u p o n  th e  cities th e  b u rd e n  o f  
d e m o n s tra tin g  h o w  th e  p o licy  u n d e rly in g  P a r k e r  v. B ro w n  w as in v o lv ed  in  
th e  case  b e fo re  th e  c o u r t a n d  w h e th e r  it w as suffic ien tly  in v o lv ed  to  o v e r­
com e th e  m a n d a te  o f  C o n g ress  th a t co m p e titio n  g o v e rn  co m m erce  in  th is  
c o u n try .61 T h e  c o u r t  th e n  p ro c e e d e d  to  re jec t an y  lim ita tio n  u p o n  a n titru s t 
p o licy  to  c o n tro l th e  exerc ise  o f  “p r iv a te ”  b u t n o t “p u b lic ” po w er, since  th e
56. 532 F .2d  431, 434-35 (5th  C ir . 1976). F o r  a n  a n a ly s is  o f  th e  C ir c u i t  C o u r t  o p in io n  a n d  o th e r  
c a se s  in v o lv in g  “ p r o p r i e t a r y ”  a c t iv i t ie s  b y  lo c a l  g o v e r n m e n ts ,  s ee  N o te , T h e  A n titr u s t L ia b ility  O f  M u n ic i­
p a litie s  U n d e r  T h e  P a r k e r  D o c tr in e , 57 B .U .L . R e v .  368 ( 1977)
57. 435 U .S .  a t  418-26. (B u rg e r ,  C .J . ,  c o n c u rr in g ) .
58. I d . a t  398-99.
59. I d . a t  398.
60. Id . a t  400, q u o tin g  P a r k e r  v . B ro w n , 317 U .S . 341, 351 ( 1943).
61. “ P e t i t io n e r s ’ a r g u m e n ts  th e r e f o r e  c a n n o t  p r e v a i l  u n le s s  th e y  d e m o n s t r a te  t h a t  th e r e  a r e  c o u n t e r ­
v a i l in g  p o lic ie s  w h ic h  a r e  s u f f ic ie n tly  w e ig h ty  to  o v e rc o m e  th e  p r e s u m p t io n .”  Id .
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fu n d a m e n ta l v a lu e  o f  “ c o m p e titio n ”  c a n  b e  c o m p ro m ise d  o r  d e s tro y e d  by  
th e  la t te r  as w ell as th e  fo rm e r .62 T h e  p o te n tia l  fo r  c o n tro llin g  a b u se  o f  th e  
ex erc ise  o f  p u b lic  p o w e r w as v iew ed  as w a n tin g , a t leas t in  th e  co n te x t o f  
specific  a n tic o m p e titiv e  b e h a v io r  a lle g e d  in  th e  case; b o th  o n  th e  g ro u n d s  o f  
im p ra c tic a lity  a n d  o n  th e  g ro u n d s  th a t  C o n g ress  h a d  e n tru s te d  th e  e n fo rc e ­
m e n t a n d  e v o lu tio n  o f  th e  c o n cep t o f  c o m p e titio n  to  th e  a d m in is tra tio n  o f  
“n e u tra l  c o u rts” ab o v e  th e  p o litic a l f ra y  a n d  im m u n e  fro m  p o litic a l in flu ­
en ce .63 N o tin g  th a t  in  1972 th e re  w ere  62,437 d iffe ren t u n its  o f  lo c a l g o v e rn ­
m e n t64 w ith  b ro a d  p o te n tia l  to  m a k e  eco n o m ic  ch o ices  w ith o u t re g a rd  to  
th e ir  a n tic o m p e titiv e  effects a n d  th e re b y  o p e n in g  a  “ se rio u s c h in k  in  th e  a r ­
m o r  o f  a n titru s t  p ro te c tio n ,” 65 a  m a jo r ity  re fu se d  to  fin d  a n y  p e rsu a s iv e  o r  
o v e rr id in g  re a so n  fo r  ex c lu d in g  cities fro m  th e  co n cep t o f  “p e rs o n ” su b jec t 
to  a n ti tru s t  lia b ility .
D e te rm in in g  w h a t ex ac tly  w as h e ld  b y  a  “m a jo r ity ,” (le t a lo n e  th e  p lu ­
ra lity )  o th e r  th a n  th e  a b sen ce  o f  a  re a so n  fo r  re v e rs in g  th e  c irc u it c o u r t fo r  
fa ilu re  o f  th e  c ities  to  p ro v id e  a  p e rsu a s iv e  re a so n  to  o v e rco m e  a  p re s u m p ­
tio n  in  fa v o r o f  c o m p e titio n  as  a  fu n d a m e n ta l  n a tio n a l  po licy , is ex ceed in g ly  
co m p lex . C h ie f  Ju s tic e  B u rg e r a n d  p o ss ib ly  Ju s tic e  M a rsh a ll66 p a r te d  c o m ­
p a n y  w ith  th e  p lu ra li ty  f ro m  th is  p o in t on . T h e  p lu ra lity  h e ld  th a t  it w as 
e r ro r  to  c la im  “ th a t  a ll  g o v e rn m e n ta l en titie s , w h e th e r  s ta te  ag en c ies  o r  s u b ­
d iv is io n s  o f  a  s ta te , a re , s im p ly  b y  re a so n  o f  th e ir  s ta tu s  as such , ex em p t 
f ro m  th e  a n titru s t  law s.” 67 T h is  is so, c la im e d  th e  p lu ra lity , b e c a u se  P a r k e r  
as a p p lie d  by  G o ld fa rb  a n d  B a te s  is lim ite d  to  th e  “ so v e re ig n ” ac ts  o f  s ta te s  
o u t  o f  a  re sp ec t fo r  d u a l  fe d e ra lism  a n d  cities a re  n o t  th em se lv es  so v ere ign . 
T h u s , th e  s ta te  a c tio n  d o c tr in e  “ex em p ts  o n ly  a n tic o m p e titiv e  c o n d u c t e n ­
g a g e d  in  as a n  ac t o f  g o v e rn m e n t b y  th e  s ta te  as so v ere ig n , o r, b y  its  su b d iv i­
sions, p u rs u a n t  to  s ta te  p o licy  to  d isp la c e  c o m p e titio n  w ith  re g u la tio n  o r  
m o n o p o ly  p u b lic  se rv ice .” 68 T h e  c ity  m u s t b e  a b le  to  p o in t to  so m e  s ta te  
p o licy  a u th o r iz in g  it  to  a c t in  th e  a re a  a n d  “ th a t  th e  le g is la tu re  c o n te m p la te d  
th e  k in d  o f  a c tio n  c o m p la in e d  o f.” 69
T h e  p lu ra li ty ’s re je c tio n  o f  a u to m a tic  a n ti tru s t  im m u n ity  fo r  th e  c ities  
a n d  lim ita tio n  o f  s ta te  a c tio n  im m u n ity  to  so v ere ig n  ac ts  m a n d a te d  b y  th e  
s ta te  a c tin g  as so v ere ig n  w as c o n c u rre d  in  b y  Ju s tic e s  B u rg e r a n d  M a rsh a ll. 
T h e  C h ie f  Ju s tic e  r e ite ra te d  th e  p o s itio n  h e  s ta te d  in  C a n to r  th a t  th e  s ta te
62. I d . a t  403. A  s im i la r  a p p r o a c h  h a s  b e e n  a p p l i e d  t o  th e  c o m m e r c i a l  in s t r u m e n ta l i t i e s  o f  f o r e ig n  
g o v e r n m e n ts .  S e e  F o r e ig n  S o v e r e ig n  I m m u n i t i e s  A c t  o f  1976, P u b .  L . N o .  94-583, 90 S ta t .  2892, ( c o d i f ie d  
a t  28 U .S .C . § §  1601-1611 ( 1976)); N o te ,  A m e r ic a n  A n titr u s t L ia b ility  O f  F o re ig n  S ta te  In s tr u m e n ta litie s :  A  
N e w  A p p lic a tio n  O f  T h e  P a r k e r  D o c tr in e , 11 C o r n e l l  I n t ’l  L .J . 305 ( 1978).
63. 435 U .S .  a t  406-07. A  h ig h ly  q u e s t io n a b le  a s s e r t i o n  o f  a n  in t e n t  o f  C o n g r e s s  in  c o n f l ic t  w i th  th e  
o b v io u s  p o l i t ic a l  a c t io n s  o f  th e  C o u r t .
64. I d . a t  407.
65. I d . a t  408.
66. I d . a t  417 ( M a r s h a l l ,  J . ,  c o n c u r r in g ) ;  id . a t  418 ( B u rg e r ,  C .J . ,  c o n c u r r in g ) .
67. I d . a t  408.
68. I d .  a t  413.
69. I d . a t  415, q u o tin g  C i ty  o f  L a f a y e t t e  v . L o u i s i a n a  P o w e r  &  L ig h t  C o .,  532 F .2d  431, 432 (5t h  C ir .  
1976).
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ac tio n  e x e m p tio n  w as p re m ise d  o n  th e  ac tiv ity  invo lved , n o t th e  id e n tity  o f  
th e  p a r tie s  to  th e  su it. U n d e r  th e  B u rg e r test, th e  issue is w h e th e r  th e  ac tiv ity  
is a  p ro p r ie ta ry  o n e  as o p p o se d  to  a  so v ere ig n  ac tiv ity  w ith o u t re g a rd  to  
w h e th e r th e  ac tiv ity  is e n g ag ed  in  by  a  city , p riv a te  ac to r, o r, a p p a re n tly , th e  
s ta te  itself. N o  c le a r  g u id e lin e s  a re  set o u t fo r  d is tin g u ish in g  b e tw een  p ro ­
p r ie ta ry  a n d  so v ere ig n  acts, a lth o u g h  th e  B u rg e r o p in io n  in tim a te s  th a t sov ­
e re ig n  ac ts  in v o lv e  “ fu n c tio n s  e ssen tia l to  se p a ra te  a n d  in d e p e n d e n t 
ex is ten ce” o f  th e  s ta te .70 In  B u rg e r’s v iew , since  th e  “ ru n n in g  o f  a busin ess  
e n te rp rise  is n o t a n  in te g ra l o p e ra tio n  in  th e  a re a  o f  t r a d itio n a l g o v e rn m e n t 
fu n c tio n s ,” 71 it m a y  b e  c lassified  a  p ro p r ie ta ry  fu n c tio n . I f  it w ere  fo u n d  
th a t  th e  s ta te  ac tin g  as so v ere ig n  m a n d a te d  th e  ac tiv ity , th e n  a  fu r th e r  in ­
q u iry  w o u ld  b e  re q u ire d  o f  th e  specific  ac tio n s  in v o lv ed  in  th e  a n titru s t suit. 
T h a t in q u iry , o b v io u sly  d e riv e d  fro m  fe d e ra l p rim a ry  ju r is d ic tio n  cases, 
w o u ld  in v o lv e  a n  an a ly s is  o f  “w h e th e r  a n  im p lie d  e x e m p tio n  fro m  fed e ra l 
law  ‘w as n ecessa ry  in  o rd e r  to  m a k e  th e  re g u la to ry  ac t w o rk  a n d  ev en  th e n  
o n ly  to  th e  m in im u m  ex ten t n ecessa ry .’ ” 72 Ju stice  M a rsh a ll c o n c u rre d  o n  
th e  u n d e rs ta n d in g  th a t  th is  p a r t  o f  th e  B u rg e r test in c o rp o ra te d  th e  “co re ” o f  
th e  p lu ra litie s  test; a  te s t M a rsh a ll v iew ed  as re q u ir in g  p ro o f  th a t  th e  sta te  
im p o sed  th e  p rac tices  as a n  ac t o f  g o v e rn m en t, w h ile  le av in g  o p e n  a n  in ­
q u iry  o f  w h e th e r  th e  ac tiv ity  c o m p la in e d  o f  is m o re  an tic o m p e titiv e  th a n  
n ecessary  to  e ffec tu ate  a  g o v e rn m e n ta l p u rp o se .73
Ju stices  S tew art, W h ite , a n d  R e h n q u is t  d issen ted ;74 a  d issen t c o n c u rre d  
in , in  p a r t , by  Ju s tic e  B la c k m u n .75 T h e  d issen te rs  d rew  a  d is tin c tio n  b ased  
o n  th e  id e n tity  o f  th e  ac to rs— m a in ta in in g  th a t im m u n ity  sh o u ld  be  ex ­
te n d e d  n o t o n ly  to  g o v e rn m e n ta l a c tio n  g en era lly , b u t a lso  to  ac tiv ities by 
p r iv a te  p a r tie s  m a n d a te d  b y  g o v e rn m e n ta l b o d ies  a t th e  s ta te  level. C ritic iz ­
in g  th e  p lu ra lity ’s te s t re q u ir in g  w  p ro o f  o f  co m p u ls io n  “w h e n  th e  S ta te  itse lf  
acts th ro u g h  o n e  o f  its g o v e rn m e n ta l su b d iv is io n s” as “ sense less” 76 a n d  th e  
B u rg e r d is tin c tio n  b e tw een  “g o v e rn m e n ta l” a n d  “p ro p r ie ta ry ” ac ts  as “v ir ­
tu a lly ” im p o ssib le  to  a d m in is te r ,77 th e  d issen t v iew ed th e  d ec is io n  a s  “an  
e x tra o rd in a ry  in tru s io n  in to  th e  o p e ra tio n  o f  sta te  a n d  lo ca l g o v e rn m e n t in  
th is  c o u n try .” 7*
70. I d . a t  423, q u o tin g  N a t i o n a l  L e a g u e  o f  C it ie s  v . U s e ry ,  423 U .S . 833, 845 ( 1976), q u o tin g  C o y le  
v . O k la h o m a ,  221 U .S .  559, 580 ( 1911).
71. 435 U .S . a t  424. N o  te s t  w a s  o f fe re d  fo r  w h a t  c o n s t i tu te s  “ o p e r a t in g  a  b u s in e s s  e n t e r p r i s e ,"  
th e r e b y  le a v in g  u n a n s w e r e d  th e  a n t i t r u s t  im m u n i ty  o f  a  h o s t  o f  s ta te  a g e n c ie s  a n d  a c t iv i t ie s  l ik e  o p e r a ­
t io n  o f  a  h ig h w a y  d e p a r t m e n t ,  e m p lo y m e n t  c e n te r ,  a n d  s o  o n . P e r h a p s  a  “ b u s in e s s  e n t e r p r i s e ”  is  lik e  
p o r n o g r a p h y  a n d  o n e  k n o w s  o n e  w h e n  y o u  see  it . S e e  J a c o b e l le s  v . O h io ,  378 U .S . 184. 197 ( 1964) 
(S te w a r t ,  J „  c o n c u r r in g ) .
72. 435 U .S . a t  426.
73. I d . a t  418.
74. I d . a t  426.
75. I d . a t  441. J u s t i c e  B la c k m u n  d id  n o t  c o n c u r  in  t h a t  p a r t  o f  th e  d is s e n t  s u g g e s t in g  th a t  th e  
m a jo r i t y  h a d  r e o p e n e d  a  w id e  r a n g i n g  j u d i c i a l  i n q u i r y  in to  th e  s u b s ta n t iv e  m e r i ts  o f  s ta te  r e g u la t io n .
76. I d . a t  432.
77. I d . a t  433.
78. I d . a t  434.
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O n e  m u st con fess th a t  th e  n a rro w in g  o f  th e  s ta te  a c tio n  d e fe n se  to  a c tiv ­
ities  c o m p e lle d  b y  th e  s ta te  a c tin g  in  its  so v e re ig n  cap ac ity , th e  ex c lu s io n  
f ro m  “s ta te  a c tio n ” o f  th e  ac ts  o f  lo ca l g o v e rn m e n ts  ip so  fac to  ex cep t to  th e  
e x te n t m a n d a te d  b y  th e  s ta te  a c tin g  as sov ere ig n , a n d  th e  c le a r  te n d e n c y  to  
a n a ly z e  s ta te  re g u la tio n  v e rsu s  fe d e ra l a n titru s t o n  th e  p r im a ry  ju r is d ic tio n  
th e o ry  d e v e lo p e d  in  cases o f  con flic t b e tw e e n  fe d e ra l re g u la tio n  a n d  fe d e ra l 
a n titru s t , d o  le n d  th em se lv es  to  a n  “e x tra o rd in a ry  in tru s io n  in to  th e  o p e ra ­
t io n  o f  s ta te  a n d  lo c a l g o v e rn m e n t in  th is  c o u n try  b y  th e  fe d e ra l ju d ic ia ry .” 79 
T h e  sp lin te r in g  o f  o p in io n s , sh if tin g  o f  m a jo r itie s  a n d  p lu ra litie s  f ro m  case  
to  case , a n d  th e  fa ilu re  to  e s ta b lish  u n d e rs ta n d a b le  a n d  re la tiv e ly  w o rk a b le  
s ta n d a rd s  fro m  case  to  case, a ll  su g g est th a t  th e  C o u r t w as a w a re  o f  th ese  
im p lic a tio n s  o f  its  d ec is io n s y e t h a s  fa ile d  to  e s ta b lish  a  c o m m o n  id e o lo g ic a l 
b e a c h h e a d  fro m  w h ic h  to  fa sh io n  a  ra t io n a l  a n d  c o h e re n t s ta n d a rd  fo r  n a r ­
ro w in g  th e  s ta te  a c tio n  ex em p tio n . T h e  v a r io u s  o p in io n s  h a v e  a  q u a lity  o f  
sh o v in g  c o n cep ts  to  a n d  fro , d e ta c h e d  fro m  th e  u n d e rly in g  v a lu es  th o u g h t 
re le v a n t a n d  so u g h t to  b e  ach iev ed . L a c k in g  a n y  co h e re n c e  in  u n d e rly in g  
id eo lo g y  o r  c o m m o n  co n cep ts  to  ex p ress  th e  id eo lo g y  b e in g  im p le m e n te d , 
o n e  is le f t to  q u e s tio n  w h a t it  is th a t  is m o v in g  th e  c o u rt a n d  w h e re  it  is 
g o in g .80 A  b r ie f  su rv ey  o f  a  re la te d  series o f  cases, e q u a lly  re v o lu tio n a ry , 
re ly in g  o n  c iv il lib e rtie s  s ta n d a rd s  to  in v a lid a te  s ta te  re g u la tio n  o f  eco n o m ic  
ac tiv ity , w ill m a k e  th e  e d u c a te d  g uess o f  w h a t is m o v in g  th e  c o u r t  a n d  w h ere  
it is g o in g  p o te n tia lly  m o re  a c c u ra te  as w ell as in d ic a te  a  n ecessa ry  a n d  a p ­
p ro p r ia te  fu tu re  ro le  fo r  s ta te  a n titru s t e n fo rc e m en t.
B. C iv il  L ib e r tie s  a n d  S ta te  R e g u la tio n
A  p a ra lle l  lin e  o f  a tta c k  u p o n  a n tic o m p e titiv e  s ta te  re g u la tio n  h a s  b e e n  
d e v e lo p in g  th ro u g h  a n  e x p a n d e d  d e fin itio n  o f  f re e d o m  o f  sp eech  a n d  u se  o f  
fe d e ra l c iv il r ig h ts  le g is la tio n  to  red re ss  in fr in g e m e n t u p o n  r ig h ts  e c o n o m ic  
in  n a tu re . In  V irg in ia  P h a r m a c y  B o a r d  v. V irg in ia  C o n su m er C ou ncil, In c. ,81 
th e  C o u r t  s tru c k  d o w n  a  V irg in ia  s ta tu te  p ro h ib itin g  p re sc r ip tio n  d ru g  a d ­
v e rtis in g  by  lic en sed  p h a rm a c is ts , o n  first a n d  fo u r te e n th  a m e n d m e n t 
g ro u n d s . F o r  th e  first tim e , th e  C o u r t ex p lic itly  reco g n ized  “c o m m e rc ia l 
sp e e c h ” a s  w ith in  th e  a m b it o f  first a m e n d m e n t f re e d o m  o f  sp eech  a n d  re c ­
o g n iz e d  a  c o rre sp o n d in g  r ig h t a n d  s ta n d in g  to  a sse rt th e  r ig h t o f  re c ip ie n ts  
o f  c o m m e rc ia l sp eech  to  h e a r  th e  c o m m e rc ia l m essag e .82 T h e  m a jo r  re a so n
79. Id .
80. S o m e  s c h o la r s  a r e  s e e k in g  to  s u p p ly  a  r a t i o n a l e  a f t e r  th e  f a c t  o f  d e c is io n  w h ic h  m a y  in f lu e n c e  
th e  f u tu r e  c o u r s e  o f  d e c is io n - m a k in g .  S e e  B lu m s te in  &  C a lv a n i ,  S ta te  A c tio n  A s  A  S h ie ld  A n d  A  S w o r d  
I n  A  M e d ic a l S e r v ic e s  A n titr u s t C o n te x t:  P a r k e r  v . B r o w n  I n  C o n s titu tio n a l P e rs p e c tiv e , 1978 D u k e  L .J . 
389, 414, 419 ( s u g g e s t in g  a  t e n th  a n d  e l e v e n th  a m e n d m e n t  m o d e  o f  a n a ly s is ) .
81. 425 U .S . 748 ( 1976).
82. A  p r e c u r s o r  c a s e ,  B ig e lo w  v . V ir g in ia ,  421 U .S .  809 ( 1975), r e v e r s e d  a  c o n v ic t i o n  u n d e r  a  V i r ­
g in i a  s ta t u t e  m a k in g  th e  c i r c u l a t i o n  o f  a n y  p u b l i c a t i o n  to  e n c o u r a g e  o r  p r o m o t e  t h e  p r o c e s s in g  o f  a n  
a b o r t i o n  in  V ir g in i a  a  m i s d e m e a n o r .  I n  V irg in ia  P h a r m a c y  th e  C o u r t  c i t e d  B ig e lo w  a s  t h e  s o u r c e  f o r  “ th e  
n o t i o n  o f  u n p r o te c te d  ‘c o m m e r c i a l  s p e e c h ’ ”  a l l  b u t  p a s s [ in g ]  f r o m  th e  s c e n e .”  425 U .S .  a t  759. S e e  
g e n e r a lly  J a c k s o n  &  J e f f r ie s ,  C o m m e rc ia l S p e e c h : E c o n o m ic  D u e  P r o c e ss  A n d  T h e  F ir s t A m e n d m e n t, 65 
V a .  L . R e v .  1 ( 1979) ; M e ik l e jo h n ,  C o m m e rc ia l S p e e c h  A n d  T h e  F ir s t A m e n d m e n t, 13 C a l i f .  W e s t .  L .
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fo r  re a c h in g  th is  r a th e r  s ta r tlin g  co n c lu sio n , f ra u g h t w ith  co u n tle ss  im p lic a ­
tio n s  fo r  t r a d itio n a l g o v e rn m e n t re g u la tio n  o f  c o m m erc ia l a n d  p o litic a l a c ­
tiv ity , a p p e a rs  fro m  th e  fo llo w in g  p assag e  in  th e  C o u r t’s o p in io n :
A d v ertis in g , h o w ev e r tas te less  a n d  excessive it so m etim es  m ay  
seem , is n o n e th e le ss  d isse m in a tio n  o f  in fo rm a tio n  as to  w h o  is p ro ­
d u c in g  a n d  se llin g  w h a t p ro d u c t, fo r  w h a t reaso n , a n d  a t w h a t 
p rice . So lo n g  as w e p re se rv e  a  p re d o m in a n tly  free en te rp rise  
eco n o m y , th e  a llo c a tio n  o f  o u r  re so u rces  in  la rg e  m e a su re  w ill be 
m a d e  th ro u g h  n u m e ro u s  p r iv a te  eco n o m ic  decisions. I t is a  m a tte r  
o f  p u b lic  in te re s t th a t  th o se  decisions, in  th e  ag g reg a te , be  in te lli­
g e n t a n d  w ell in fo rm ed . T o  th is  en d , th e  free  flow  o f  c o m m e rc ia l 
in fo rm a tio n  is in d isp en sab le . . . . A n d  i f  it  is in d isp e n sa b le  to  th e  
p ro p e r  a llo c a tio n  o f  re so u rces  in  a  free  e n te rp rise  system , it is a lso  
in d isp e n sa b le  to  th e  fo rm a tio n  o f  in te llig e n t o p in io n s  as to  how  
th a t  sy stem  o u g h t to  b e  re g u la te d  o r  a lte red . T h e re fo re , ev en  i f  th e  
F irs t A m e n d m e n t w ere  th o u g h t to  be  p r im a rily  a n  in s tru m e n t to  
e n lig h te n  p u b lic  d ec is io n  m a k in g  in  a  dem o cracy , w e c o u ld  n o t say  
th a t  th e  free  flow  o f  in fo rm a tio n  do es n o t serve th a t  g o a l.83 
N o  a u th o r ity  w as c ited  w h ich  w o u ld  su p p o rt th e  e le v a tio n  o f  th e  C o u r t’s 
p re fe re n ce  fo r  a  n eo -c la ss ica l m o d e l fo r  o rd e rin g  o u r  eco n o m ic  a ffa irs  to  th e  
level o f  a  c o n s titu tio n a l r ig h t b e lo n g in g  to  ad v e rtise rs  a n d  th e ir  lis teners. 
T h e  co n seq u en ces  o f  d o in g  so c a n  b e  p ro fo u n d  as th e  co u rt h a s  e n sh r in e d  in  
th e  c o n s titu tio n  th ro u g h  th e  ru b r ic  o f  co m m erc ia l ad v e rtis in g  b e in g  a  fo rm  
o f  p ro te c te d  first a m e n d m e n t speech , th e  k e rn e l o f  a n  id e a  th a t  c e r ta in  t r a p ­
p in g s o f  th e  n eo -c la ss ica l a n d  la is se z -fa ire  e co n o m ic  system  a re  b e y o n d  the  
leg is la tiv e  p a le . A  g ro u n d  fo r  s tr ik in g  d o w n  th e  V irg in ia  re g u la tio n , yet 
a v o id in g  ju d ic ia l  in tru s io n  in to  th e  tra d it io n a l  locus o f  d e c is io n -m a k in g  in  
th is  a re a — leg is la tiv e  ac tio n — w as c lea rly  a v a ila b le  in  a  p re e m p tio n  a n a ly ­
sis.84 P re e m p tio n , h o w ev er, a p p e a rs  d is ta s te fu l to  th e  C o u r t’s s ta te ’s rig h ts  
a n d  fe d e ra lism  co n ce rn s  a n d  w as n o t a llu d e d  to  b y  th e  C o u r t in  its recen t 
series o f  s ta te  a c tio n  d ec is io n s o r  th e  d ev e lo p m e n t o f  a n  e x p a n d e d  m e a n in g  
fo r first a m e n d m e n t fre e d o m  o f  speech .
R e v .  430 ( 1977); N o te ,  F irs t A m e n d m e n t P r o te c tio n  F o r  C o m m e rc ia l A d v e r tis in g , 44 U . C h i .  L . R e v .  205 
( 1976).
T h e  e x c lu s io n  o f  “ c o m m e r c i a l  s p e e c h ”  f r o m  f ir s t a m e n d m e n t  p r o te c t io n  s te m s  f r o m  V a le n t in e  v. 
C h r e s te n s e n ,  316 U .S . 52 ( 1942). F o c u s in g  o n  th e  c o m m e r c i a l  n a t u r e  o f  th e  s p e e c h  d id  n o t  e a s i ly  re s o lv e  
a l l  c a s e s  a n d  th e  f ix e d  m e a n in g  o f  “ c o m m e r c i a l”  b e g a n  e r o d in g  a r o u n d  th e  e d g e s . S e e  P i t t s b u r g h  P re ss  
C o . v . P i t t s b u r g h  C o m m ’n  O n  H u m a n  R e la t i o n s ,  413 U .S .  376 ( 1973). T h e  d if f ic u lty  w o u ld  a p p e a r  to  
r e s id e  w i th  th e  s o p h is t ic a t i o n  w i th  w h ic h  p a r t i c u l a r  j u d g e s  u t i l iz e  c o n c e p ts .  T o  a  j u d g e  w h o  v ie w s  c o n ­
c e p ts  a s  f u n c t io n a l  to o ls  e x p re s s in g  d e e p e r  v a lu e s  o f  w h a t  o u g h t  to  b e , r a t h e r  t h a n  f ix e d  d e s c r ip t io n s  o f  
r e a l i ty  w h ic h  c a n  b e  r o u t in e ly  a p p l ie d  t o  r e a l i t y ,  u s e  o f  a  c o n c e p t  l ik e  “ c o m m e r c i a l”  to  d r a w  a  l in e  a b o u t  
s p e e c h  w h ic h  “o u g h t”  to  b e  p r o te c te d  in  l ig h t  o f  th e  v a lu e s  e x p re s s e d  b y  th e  f ir s t a m e n d m e n t  p o s e s  n o  
o v e r w h e lm in g  in t e l l e c tu a l  d if f ic u lt ie s . S e e  C o h e n ,  T ra n s c e n d e n ta l N o n s e n s e  A n d  T h e  F u n c tio n a l A p ­
p r o a c h , 35 C o l u m .  L . R e v .  809 ( 1935).
83. 425 U .S .  a t  765 ( f o o tn o te s  o m i t te d ) .
84. S e e  N o te ,  T h e  F .T .C . P r o p o s e d  R e g u la tio n  O f  P re sc r ip tio n  D ru g  P r ic e  D is c lo s u r e  B y  R e ta il P h a r ­
m a c is ts , 43 U . C h i .  L . R e v .  401 ( 1976); N o te ,  P a r k e r  v . B ro w n : A  P re e m p tio n  A n a ly s is , 84 Y a l e  L .J . 1164 
( 1975). F o r  a  g e n e r a l  a n a ly s is  o f  th e  C o u r t ’s  r e c e n t  p r e e m p t io n  c a se s  se e  N o te ,  T h e  P re e m p tio n  D o c tr in e : 
S h iftin g  P e rs p e c tiv e s  O n  F e d e ra lism  A n d  T h e  B u r g e r  C o u r t, 75 C o l u m .  L . R e v .  623 ( 1975).
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T h e  p ro b le m s  g e n e ra te d  by  th e  C o u r t’s e x p a n s io n  o f  first a m e n d m e n t 
sp eech  rig h ts  to  in c lu d e  c o m m e rc ia l sp eech  d o  n o t  e n d  w ith  th e  p o te n tia l  fo r  
sk ew in g  th e  a llo c a tio n  o f  d e c is io n -m a k in g  b e tw e e n  th e  C o u r t a n d  C o n g re ss  
o r  s ta te  leg is la tu res . T h e  C o u r t a c k n o w le d g e d  th a t  “ c o m m e rc ia l sp e e c h ” 
w ith in  th e  first a m e n d m e n t is su b jec t to  re g u la tio n ; a n d , in  o rd e r  to  e v a lu a te  
th e  ju s tif ic a tio n  fo r  th e  re g u la tio n  a d o p te d , th e  C o u r t  m u s t m a k e  in q u iry  
in to  th e  c o n te n t o f  th e  c o m m e rc ia l sp eech  in  o rd e r  to  w e ig h  th e  re a so n  fo r 
a n d  co n se q u e n c e s  o f  th e  re g u la tio n  im p o se d .85 O f  n ecessity , th e  C o u r t  m u s t 
e v a lu a te  th e  c o n te n t o f  th e  “ sp e e c h ” m a d e  in  lig h t o f  th e  re a so n s  fo r  a n d  
a p p lic a tio n  o f  th e  re g u la tio n  in  q u es tio n ; a  ro le  th e  C o u r t h a s  e sch ew ed  in  
p r io r  cases in v o lv in g  free  sp eech .86 Ju s tic e  S tew art, c o n c u rr in g  in  th e  m a jo r ­
ity  o p in io n , w o u ld  u p h o ld  th e  C o u r t  d o in g  so  in  cases o f  “c o m m e rc ia l 
sp e e c h ” b y  d ra w in g  a  d is tin c tio n  b e tw e e n  “c o m m e rc ia l p rice  a n d  p ro d u c t 
a d v e rtis in g  o n  th e  o n e  h a n d , a n d  id eo lo g ica l c o m m u n ic a tio n  o n  th e  
o th e r .” 87 N o  s ta n d a rd s  a re  g iv en  fo r  d is tin g u ish in g  b e tw een  th e  fo rm e r  a n d  
th e  la tte r , d iffe rences in  th e  d e g re e  o f  p ro te c tio n  a c c o rd e d  o n e  o f  th e  o th e r, 
o r  th e  d e g re e  to  w h ic h  ju d ic ia l  p ro te c tio n  o f  first a m e n d m e n t ty p e  v a lu e s  c a n  
o r  o u g h t to  in v o lv e  th e  c o u rts  in  seco n d  g u ess in g  leg is la tiv e  ju d g m e n ts  m a d e  
in  th e  a re n a  o f  “c o m m e rc ia l”  speech . T h e  o n e  g u id in g  lig h t in  th e  m a jo r ity  
o p in io n  a n d  th e  S te w a rt c o n c u rre n c e  fo r  e v a lu a tin g  th e  first a m e n d m e n t 
v a lid ity  o f  re g u la tio n  o f  “c o m m e rc ia l”  speech , a p p e a rs  to  b e  a  g e n e ra l 
e q u a tin g  o f  la is se z -fa ire  e c o n o m ic  th e o ry  w ith  first a m e n d m e n t v a lu es . 
T h u s , c o m m e rc ia l sp eech  re g u la tio n  m a y  n o t  in te rfe re  w ith  d is se m in a tio n  o f  
in fo rm a tio n  o f  p o te n tia l  m a rk e tp la c e  in te re s t a n d  v a lu e  a n d  th e  “ flow  o f  
a c c u ra te  a n d  re lia b le  in fo rm a tio n  re le v a n t to  p u b lic  a n d  p r iv a te  d e c is io n ­
m a k in g ,” 88 b u t  re g u la tio n  c a n  b e  u se d  to  re s tr ic t fa lse  a n d  d e c e p tiv e  a d v e r ­
tis in g  in im ic a l to  th e  m a x im u m  o p e ra tio n  o f  c o m p e titiv e  m a rk e ts .
O n ly  Ju s tic e  R e h n q u is t  d is se n te d  fro m  th e  C o u r t’s re c o g n itio n  o f  c o m ­
m e rc ia l sp eech  as w ith in  th e  a m b it o f  first a m e n d m e n t p ro te c tio n s  w ith  
s ta n d in g  fo r  b o th  “sp e a k e r” a n d  “ lis te n e r”  to  litig a te  th e  v a lid ity  o f  re g u la ­
t io n  a n d  th e  se c o n d  c lass s ta tu s  a c c o rd e d  “c o m m e rc ia l” sp eech  as a  fo rm  o f  
free  sp eech .89 N o tin g  th a t  th e re  is “n o th in g  in  th e  U n ite d  S ta te s  C o n s titu ­
tio n  w h ic h  re q u ire s  th e  V irg in ia  L e g is la tu re  to  h ew  to  th e  te a c h in g s  o f  A d a m  
S m ith  in  its leg is la tiv e  d ec is io n s  re g u la tin g  th e  p h a rm a c y  p ro fe ss io n ,” 90 th e  
d isse n t co n ced es  th a t  th e  C o u r t  is b e in g  m o re  o p e n  a b o u t th e  p re v io u s  te s t 
d ra w in g  a  lin e  b e tw e e n  “p ro te c te d ”  first a m e n d m e n t sp eech  a n d  u tte ra n c e s  
n o t  w ith in  th e  first a m e n d m e n t (c o m m e rc ia l sp eech ). R e h n q u is t’s p ro b le m
85. A n  im p l ic a t i o n  th e  C o u r t  r e a l i z e d  a n d  fo l lo w e d  in  i t s  m o s t  r e c e n t  c o m m e r c i a l  s p e e c h  d e c is io n ,  
F r i e d m a n  v . R o g e rs ,  —  U .S . — , 47 U .S .L .W . 4151 ( F e b .  21, 1979); s e e  te x t  a c c o m p a n y in g  n o te s  130-32 
in fr a . T h e  F r ie d m a n  c a s e  s u b s t a n t i a l l y  n a r r o w s  th e  s ta tu s  o f  “ c o m m e r c i a l  s p e e c h ”  b y  s u s t a in in g  s ta t e  
r e g u l a t i o n  w h e r e  th e r e  is  a  “ p o s s ib i l i ty ”  o f  d e c e p t io n .
86. S e e  G e r tz  v . R o b e r t  W e lc h ,  I n c . ,  418 U .S .  323 ( 1973).
87. 425 U .S .  a t  779.
88. I d . a t  781 ( S te w a r t ,  J . ,  c o n c u r r in g ) .
89. I d . a t  781 ( R e h n q u i s t ,  J . ,  d is s e n t in g ) .
90. I d . a t  784.
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w ith  th e  m a jo r ity ’s m o re  fo r th r ig h t c o n s id e ra tio n  o f  th e  “d ifficu lties w ith  a n  
e ffort to  d ra w  a  b r ig h t lin e ”  b e tw een  “p ro te c te d ”91 sp eech  a n d  th a t  w h ich  is 
n o t, is th a t  it  m ere ly  su b stitu te s  a n  e q u a lly  u n c e r ta in  lin e  o f  d e m a rc a tio n  
(“ tru th fu l”  c o m m e rc ia l sp eech  v e rsu s  th a t w h ich  is “ fa lse” a n d  “m is le a d ­
in g ” ):
T h e  d ifficu lty  w ith  th is  lin e  is n o t th a t  it w avers, b u t  o n  th e  c o n ­
tra ry  th a t  it  is s im p ly  to o  P ro c ru s te a n  to  tak e  in to  a c c o u n t th e  c o n ­
g eries  o f  fac to rs  w h ich  I  b e liev e  co u ld , q u ite  co n sis ten tly  w ith  th e  
F irs t a n d  F o u r te e n th  A m e n d m e n ts , p ro p e rly  in flu en ce  a  leg isla tive  
d ec is io n  w ith  resp ec t to  c o m m e rc ia l ad v e rtis in g .92 
H in te d  at, b u t  n o t m a d e  exp lic it, a re  th e  fu n d a m e n ta l u n d e rly in g  im p lic a ­
tio n s  o f  th e  C o u r t’s decision : 1) A n  a lte ra tio n  o f  th e  a llo c a tio n  o f  d e c is io n ­
m a k in g  a u th o r ity  in  th is  a re a  b e tw een  co u rts  a n d  leg is la tu re s  w ith  a n  e x p a n ­
sion  o f  th e  fo rm e r  a n d  c o n tra c tio n  o f  th e  la tte r; 2) th e  in tru s io n  o f  fe d e ra l 
co u rt su p e rv is io n  o f  s ta te  leg is la tiv e  a n d  reg u la to ry  ac tiv ity  in  th e  re g u la tio n  
o f  “c o m m e rc ia l” sp eech  o n  C o u r t d e fin ed  a n d  c o n s titu tio n a lly  b ased  
g ro u n d s  o f  v a lid ity  o r  in v a lid ity ; an d , 3) th e  re lian ce  o f  th e  C o u r t o n  v ag u e  
a n d  sh iftin g  n eo -c lass ica l e co n o m ic  th e o rie s  o f  c o m p e titio n  fo r  d e te rm in in g  
th e  scope o f  p e rm iss ib le  leg is la tiv e  ac tiv ity  re g u la tin g  c o m m e rc ia l sp eech  
u n d e r  th e  ru b ric  o f  tr a d itio n a l first a m e n d m e n t free  sp eech  p rin c ip le s . In  
th e  a re a s  o f  s ta te  a n d  fe d e ra l re g u la tio n  o f  b u sin ess  o r  c o m m e rc ia l ac tiv ity  
a rg u a b ly  w ith in  th e  co n cep t o f  “sp eech ,” th e  C o u r t’s an a ly s is  in  V irgin ia  
P h a r m a c y  B o a r d  p lace s  th e  C o u r t in  th e  ro le  o f  “ su p e rle g is la tu re  to  w eigh  
th e  w isd o m  o f  leg is la tio n .” 93 D is re g a rd in g  th e  ju d ic ia l  re s tra in t o f  o th e rw ise  
ac tiv is t ju d g e s  lik e  Ju s tic e  B lack , (“W h e th e r  th e  leg is la tu re  ta k e s  fo r  its  te x t­
b o o k  A d a m  S m ith , H e rb e r t  S p en cer, L o rd  K ey n es o r  so m e o th e r  is n o  c o n ­
c e rn  o f  o u rs” )94 th e  C o u r t a p p e a rs  to  h a v e  m a d e  th e  W ea lth  o f  N a tio n s  a n d  
m o d e m  rev is io n is t in te rp re ta tio n s  th e reo f95 its  to u c h s to n e  fo r  m e a su rin g  th e  
d eg ree  to  w h ich  th e  first a m e n d m e n t’s p ro te c tio n  o f  “c o m m erc ia l sp eech ” 
lim its  leg is la tiv e  a u th o r ity  to  re g u la te  “co m m e rc ia l sp eech .”
T h e  V irgin ia B o a r d  o f  P h a r m a c y  e ro s io n  o f  th e  tr a d itio n a l lin e  b e tw een  
sp eech  th a t  is “ id eo lo g ica l”  a n d  th a t  w h ich  is “c o m m e rc ia l” as  a  basis  fo r  
e x c lu d in g  ju d ic ia l  rev iew  u n d e r  th e  first a m e n d m e n t o f  s ta te  a n d  fe d e ra l ec ­
o n o m ic  re g u la tio n  w as rea ffirm ed  by  a  u n a n im o u s  C o u rt, w ith  Ju s tice  R e h n -
91. I d . a t  781.
92. I d . a t  787.
93. D a y - B r i t e  L ig h tin g ,  In c . v . M is s o u r i ,  342 U .S .  421, 423 ( 1952).
94. F e r g u s o n  v . S k r u p a ,  372 U .S .  726, 732 ( 1963).
95. S e e  R .  B o r k ,  T h e  A n t i t r u s t  P a r a d o x :  A  P o l i c y  A t  W a r  W i t h  I t s e l f  ( 1978). J u d ic i a l  
a c t iv i s m  in  th i s  a r e a ,  b y  e x p a n d in g  a c c e s s  t o  th e  f e d e r a l  c o u r t s  to  c h a l le n g e  s ta t e  r e g u la t i o n  in c o n s i s te n t  
w ith  c o n s e r v a t iv e  e c o n o m ic  th i n k in g  a n d  c o r p o r a t e  e c o n o m ic  in te r e s ts ,  is  c o n s is te n t  w ith  th e  C o u r t ’s 
a c t iv i s m  in  l im i t in g  a c c e s s  t o  th e  C o u r t s  in  o th e r  a r e a s .  S e e  M o r r is o n ,  R ig h ts  W ith o u t R e m e d ie s : T h e  
B u r g e r  C o u r t T a k e s  T h e  F e d e r a l C o u r ts  O u t O f  T h e  B u s in e ss  O f  P r o te c tin g  F e d e r a l R ig h ts , 30 R u t g e r s  
L . R e v .  841 ( 1977). I n  b o th  c a s e s  th e  C o u r t  is  im p le m e n t in g  i t s  p o l i t ic a l  v ie w s  o f  w h a t  v a lu e s  a r e  e n t i t l e d  
to  p r o te c t i o n  a n d  w h a t  v a lu e s  a r e  n o t  e n t i t l e d  to  p r o te c t io n .  I n  th i s  s e n s e  th e  B u r g e r  C o u r t  is  n o  le ss  
a c t iv i s t  t h a n  th e  W a r r e n  C o u r t  b u t  a p p e a r s  le ss  c o m p e te n t  i n  im p le m e n t in g  i t s  a c t iv is m .
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q u is t n o t p a r tic ip a tin g , in  L in m a r k  A sso c ia te s , Inc. v. W e llin g b o ro  .96 In  
L in m a r k ,  a  c h a lle n g e  w as p o se d  to  a  m u n ic ip a l o rd in a n c e  p ro h ib itin g  th e  
p o s tin g  o f  “ F o r  S a le” o r  “ S o ld ” signs o n  re a l e s ta te  in  th e  c o m m u n ity , o s te n ­
s ib ly  to  s tem  “ th e  fligh t o f  w h ite  h o m e o w n e rs  f ro m  a  ra c ia lly  in te g ra te d  
c o m m u n ity .” 97 N o tin g  th e  a b a n d o n m e n t o f  th e  “c o m m e rc ia l sp e e c h ” e x cep ­
tio n  to  th e  first a m e n d m e n t b y  V irg in ia  P h a r m a c y  B o a r d , th e  C o u r t fo u n d  
th e  o rd in a n a c e  a n  in v a lid  re g u la tio n  o f  first a m e n d m e n t free  speech . R e ­
je c tin g  th e  c la im  th a t  th e  o rd in a n a c e  d iffe red  f ro m  th e  to ta l  b a n  in v o lv e d  in  
V irg in ia  P h a r m a c y  B o a r d  b ecau se  it d id  n o t b a r  a lte rn a tiv e  m e a n s  o f  a d v e r ­
tis ing , th e  C o u r t  v iew ed  th e  o rd in a n c e  as a n  a tte m p t to  re g u la te  th e  c o n te n t 
o f  th e  c o m m u n ic a tio n . A b se n t d isa g re e m e n t o n  th e  m erits  o f  th e  o rd in a n c e  
o b jec tiv es— to  p re v e n t p a n ic  se llin g  a n d  p ro m o te  a  s tab le  a n d  ra c ia lly  in te ­
g ra te d  c o m m u n ity — th e  C o u r t h e ld  th e  o rd in a n c e  in v a lid  as la c k in g  a  
d e m o n s tra te d  c o n n e c tio n  b e tw e e n  th e  g o a l so u g h t a n d  th e  m e a n s  u se d —  
m a in ta in in g  a  s ta b le  in te g ra te d  c o m m u n ity  b y  b a n n in g  la w n  s igns o n  
p ro p e r tie s  fo r  sale . In  effect, th e  C o u r t e s ta b lish e d  a  p re su m p tio n  a g a in s t 
r e g u la tio n  o f  “c o m m e rc ia l sp e e c h ” i f  th e re  w ere  a n y  o th e r  m e a n s  to  ach iev e  
th e  le g itim a te  g o a l m o tiv a tin g  th e  re g u la tio n . In  la n g u a g e  fu r th e r  e q u a tin g  
“c o m m e rc ia l” sp eech  w ith  “ id e o lo g ic a l” speech , th e  C o u r t n o te d  th a t  th e  
o rd in a n c e  “ a c te d  to  p re v e n t [the  c o m m u n ity ’s] re s id e n ts  f ro m  o b ta in in g  c e r­
ta in  in fo rm a tio n ” ; in fo rm a tio n  w h ic h  p e r ta in s  to  re a l e s ta te  sa les a c tiv ity  in  
th e  co m m u n ity ; a n d , in fo rm a tio n  w h ich  “m a y  b e a r  o n  o n e  o f  th e  m o s t im ­
p o r ta n t  d ec is io n s  . . . [citizens] h a v e  a  r ig h t to  m ak e : W h e re  to  live  a n d  ra ise  
th e ir  fa m ilie s .” 98 L in m a r k  a p p e a re d  to  n a r ro w  a n y  d is tin c tio n  b e tw e e n  re g ­
u la tio n  o f  “c o m m e rc ia l” a n d  id eo lo g ica l sp eech  b y  e s ta b lish in g  a  p re s u m p ­
tio n  a g a in s t th e  v a lid ity  o f  re g u la tio n  in  e ith e r  case. L eft v ag u e , u n c e r ta in  
a n d  u n p re d ita b le  w as w h a t ev id en ce  w ill serve  to  o v e rco m e  th e  p re s u m p tio n  
o f  in v a lid ity  a g a in s t c o m m e rc ia l sp eech  re g u la tio n  a n d  th e  d e g re e  to  w h ic h  
e v a lu a tio n  o f  su ch  ev id en ce  w ill a d m it to  a  b a la n c in g  p ro cess  in  a ll first 
a m e n d m e n t sp eech  cases, in c lu d in g  id e o lo g ic a l a n d  c o m m e rc ia l speech . 
T h e  C o u r t is th e n  le ft in  th e  ro le  o f  a sse rtin g  its v a lu e s  a s  th e  a p p ro p r ia te  
s ta n d a rd  fo r  d e fin in g  th e  scope o f  re g u la tio n .
F o llo w in g  h a rd  o n  th e  h ee ls  o n  L in m a r k , b u t  w ith  f a r  less u n a n im ity  
a m o n g  th e  m e m b e rs  o f  th e  C o u r t o n  th e  c o m m e rc ia l sp eech  issu e  w as B a te s  
v. S ta te  B a r  o f  A r iz o n a  99 T h e  A riz o n a  S u p re m e  C o u r t a d o p te d  a n d  e n ­
fo rc e d  b a n  o n  la w y e r  a d v e rtis in g  in  A riz o n a , h e ld  im m u n e  f ro m  S h e rm a n  
A ct a n a ly s is  u n d e r  th e  ju d ic ia lly  c re a te d  s ta te  a c tio n  e x e m p tio n ,100 a lso  re ­
q u ire d  a n a ly s is  u n d e r  th e  c o u r t’s ev o lv in g  e x p a n s io n  o f  free  sp eech  to  in -
96. 431 U .S . 85 ( 1977).
97. I d . a t  86. S e e  g e n e r a lly  C o m m e n t ,  “F o r  S a le ”  S ig n s , B lo c k b u s tin g  A n d  th e  F ir s t A m e n d m e n t: A  
T a le  o f  T w o  C itie s , 11 N w . U .L . R e v .  789 ( 1977).
98. 431 U .S .  a t  97.
99. 433 U .S .  350 ( 1977). S e e  S tu d e n t  P r o je c t ,  A tto r n e y  A d v e r tis in g :  B a te s ’ Im p a c t O n  R e g u la tio n , 29
S .C .L . R e v .  457 ( 1978); N o te ,  P a r k e r  v . B r o w n  R e v is ite d : T h e  S ta te  A c tio n  D o c tr in e  A f te r  G o ld f a r b ,  C a n ­
to r ,  a n d  B a te s , 77 C o l u m .  L . R e v .  898 ( 1977).
100. S e e  a n a ly s is  in  te x t  a c c o m p a n y in g  n o te s  78-80 su p ra .
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e lu d e  co m m e rc ia l speech . Ju s tic e  B lack m u n , w ritin g  fo r  a  five m e m b e r  
m a jo rity  (B urger, P ow ell, S tew art a n d  R e h n q u is t d issen tin g ) h e ld  th e  b a n  an  
in v a lid  im p in g e m e n t o f  first a m e n d m e n t p ro te c te d  “co m m e rc ia l sp eech ,” 
b u t a p p e a re d  to  d o  so w ith  h e s ita n c y  a n d  g re a t care . P ro fessin g  to  see th e  
issue p re se n te d  as a  n a rro w  o n e  lim ite d  to  a  p ro h ib itio n  u p o n  “ th e  p rices  a t 
w h ich  c e r ta in  ro u tin e  serv ices w ill b e  p e rfo rm e d ,” 101 th e  m a jo r ity  p ro c e e d e d  
to  e v a lu a te  th e  m erits  o f  th e  ju s tif ic a tio n s  offered  fo r th e  re s tr ic tio n  o f  p rice  
ad v ertis in g . In  a n  o p in io n  re a d in g  lik e  a  leg is la tiv e  c o m m itte e  re p o rt, th e  
m a jo rity  p ro c e e d e d  to  re jec t ea c h  o f  th e  p ro fe rre d  ju s tif ic a tio n s  fo r  th e  b a n  
o n  p rice  a d v e r tis in g .102 R e v ita liz in g  th e  seco n d  class s ta tu s  fo r  “ co m m erc ia l 
sp eech ” u n d e r  th e  first a m e n d m e n t, th e  m a jo rity  re fu sed  to  in d u lg e  in  a  p re ­
su m p tio n  o f  in v a lid ity  o r  in  th e  a p p lic a tio n  o f  a n  “o v e rb re a d th ” s ta n d a rd  
tra d itio n a lly  em p lo y ed  in  cases te s tin g  re g u la tio n  o f  id eo lo g ica l sp e e c h .103 
R a th e r , th e  C o u r t p ro c e e d e d  to  ex a m in e  c la im s th a t  th e  specific  ad v e rtis in g  
in  q u e s tio n  w as fa lse  a n d  m is lead in g , b ecau se  th e  n a tu re  o f  law  p rac tice  
p rec lu d es  th e  o ffering  o f  “ s ta n d a rd iz e d ” p rices  ev en  fo r  ro u tin e  services. 
T h ese  c la im s w ere  fo u n d  u n p e rsu a s iv e  o n  th e  re c o rd  a n d  h en ce  insuffic ien t 
to  sh o w  th e  “co m m e rc ia l sp eech ” in v o lv ed  w as false  o r  m is le a d in g .104
In  ev en  less p e rsu as iv e  a n d  scarce ly  a n a ly tic a l o p in io n s , Ju s tices  B u r­
ger, P o w ell a n d  S tew art, so u g h t to  d is tin g u ish  V irgin ia  P h a r m a c y  B o a r d  
fro m  B a te s  o n  th e  g ro u n d s  th a t  th e  fo rm e r  in v o lv ed  p ro fe ss io n a l serv ices 
re la te d  to  th e  sa le  o f  s ta n d a rd iz e d  p re p a c k a g e d  p ro d u c ts , w h ile  th e  in h e re n t 
n a tu re  o f  th e  serv ices re q u ire d  in  th e  p ra c tic e  o f  law  v a rie d  f ro m  case  to  case 
ev en  in  a re a s  o f  fa ir ly  ro u tin e  leg a l m a tte rs  like  n o -fa u lt d iv o rce , a d o p tio n s , 
n a m e  ch an g es, a n d  in d iv id u a l b a n k ru p tc ie s .105 W ith o u t re e x a m in in g  th e  
u n d e rly in g  a ssu m p tio n s  a n d  m e th o d o lo g y  o f  V irgin ia  P h a r m a c y  B o a r d  o th e r  
th a n  to  n o te  d iffe rences in  th e  serv ices p ro v id e d  b y  th e  p ro fe ss io n s  in v o lv ed , 
th e  B u rg e r a n d  P o w e ll-S tew art o p in io n s  lack  a  co h e re n t a n d  re a so n e d  basis  
fo r  fa sh io n in g  a  ju d ic ia l  s ta n d a rd  fo r  d is tin g u ish in g  c o n s titu tio n a lly  p e rm is ­
sib le  re g u la tio n  o f  c o m m erc ia l sp eech  fro m  th a t  w h ich  is n o t, u n less  th e  
C o u r t’s to  b e  p lu n g e d  ev en  fu r th e r  in to  a  leg isla tive  in q u iry  in to  th e  n a tu re  
o f  th e  b u sin ess  re g u la te d  as w ell as th e  m e a n s  ch o sen  to  reg u la te . E x p re s­
sing  a  p re fe re n ce  fo r  “ se lf-re g u la tio n ” 106 o v e r w h a t th e  B urg er-P o w ell-S tew - 
a rt d issen te rs  c la im e d  w ere  th e  “ im p o s itio n  o f  h a rd  a n d  fa s t c o n s titu tio n a l 
ru les  as to  p rice  a d v e rtis in g ,” 107 th e  d issen t a u th o re d  by  Ju s tic e  P o w ell a p ­
p e a rs  to  b e  b o tto m e d  o n  a n  a d  h o c  d is tin c tio n  th a t  w h a t is co n s titu tio n a lly  
p ro te c te d  sp eech  fo r  p h a rm a c is ts  a n d  th e ir  cu sto m ers  is n o t  c o n s titu tio n a lly
101. 433 U .S .  a t  367-68.
102. I d . a t  368-79.
103. I d . a t  380.
104. I d . a t  381-82.
105. I d . a t  386 (B u rg e r ,  C .J . ,  c o n c u r r in g  in  p a r t  a n d  d is s e n t in g  in  p a r t ) ;  id . a t  389 (P o w e ll,  J ., a n d  
S te w a r t ,  J . ,  c o n c u r r in g  in  p a r t  a n d  d is s e n t in g  in  p a r t ) .
106. 433 U .S . a t  402.
107. I d . a t  403.
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p ro te c te d  sp eech  fo r  law y ers  a n d  th e ir  c lien ts . Ju s tic e  R e h n q u is t  filed  a  sep ­
a ra te  d issen t, b ecau se :
I w o u ld  jo in  [Ju stice  P o w e ll’s] o p in io n  ex cep t fo r  m y  b e lie f  th a t  
o n ce  th e  C o u r t  to o k  th e  first s tep  d o w n  th e  “ s lip p e ry  s lo p e ” in  V ir­
g in ia  P h a r m a c y  B o a r d , . . . th e  p o ss ib ility  o f  u n d e rs ta n d a b le  a n d  
w o rk a b le  d iffe re n tia tio n s  b e tw een  p ro te c te d  sp eech  a n d  u n p ro ­
te c te d  sp eech  in  th e  fie ld  o f  a d v e rtis in g  la rg e ly  e v a p o ra te d . O n ce  
th e  ex cep tio n  o f  c o m m e rc ia l sp eech  f ro m  th e  p ro te c tio n  o f  th e  F irs t  
A m e n d m e n t . . . w as a b a n d o n e d , th e  sh ift to  case -b y -case  a d ju d i­
c a tio n  o f  F irs t  A m e n d m e n t c la im s o f  a d v e rtise rs  w as a  p re d ic ta b le  
c o n se q u e n c e .108
T h e  id eo lo g ica l th ru s t  b e h in d  th e  C o u r t’s d e p a r tu re  f ro m  tra d it io n a l  
fre e  sp eech  a n a ly s is  in  o rd e r  to  lim it o r  s trik e  d o w n  a n tic o m p e titiv e  s ta te  
re g u la tio n  b a n n in g  o r  sev ere ly  re s tr ic tin g  “c o m m e rc ia l sp eech ” a p p e a rs  to  
b e  th e  sam e  as th a t  b e h in d  th e  C o u r t’s n a rro w in g  o f  th e  s ta te  a c tio n  e x e m p ­
tio n  f ro m  fe d e ra l a n ti t ru s t  po licy . In  b o th  a rea s , th e  C o u r t is im p le m e n tin g  
its  eco n o m ic  id eo lo g y  in  fa v o r  o f  free  tra d e  a n d  co m p e titio n . U n d e r  su c h  a n  
an a ly s is , g o v e rn m e n t re g u la tio n  is v iew ed  as th e  p r in c ip a l c u lp r it s ta n d in g  in  
th e  w ay  o f  th e  b o u n ty  th a t  c o n se rv a tiv e  n eo -c la ss ica l th e o ry  a ssu m es w ill be  
re a liz e d  by  m a x im iz in g  la is se z -fa ire  a n d  m in im iz in g  g o v e rn m e n t in te r fe r ­
en ce  w ith  th e  m a rk e t. Y e t th e  m e a n s  ch o sen  to  re a c h  th e  C o u r t’s id eo lo g ica l 
e n d  in  b o th  th e  s ta te  a c tio n  lin e  o f  cases a n d  th e  co m m erc ia l sp eech  cases a re  
o b tu se  a n d  c lum sy . T h e y  fa il to  d e fin e  a  reco g n izab le  a n d  p re d ic ta b le  s ta n ­
d a rd  b y  w h ich  re g u la tio n  m a y  b e  fa sh io n e d  a n d  im p le m e n te d , ex is tin g  c o n ­
d u c t c a n  be  ra tio n a lly  l itig a te d  a n d  fu tu re  c o n d u c t law fu lly  p la n n e d . In  th e  
c o m m e rc ia l sp eech  cases th e  u se  o f  th e  first a m e n d m e n t to  e lim in a te  o v erly  
b ro a d  o r  a n tic o m p e titiv e  s ta te  re g u la tio n  in te rfe r in g  w ith  th e  m a k in g  o f  in ­
fo rm e d  m a rk e t ju d g m e n ts , as w ise a n d  d e s ira b le  as th a t  m a y  b e  fro m  a n  
ec o n o m ic  o r  p o litic a l v iew , c a n  a lso  d ic ta te  o r  fa c ilita te  ev en  m o re  fa r - re a c h ­
in g  co n seq u en ces  th a n  a  re b ir th  o f  a  m o d e  o f  d isc re d ite d  su b s ta n tiv e  d u e  
p ro cess  ana ly sis . F o r  ex am p le , th e  C o u r t h a d  little  d ifficu lty , d e sp ite  th e  
ab se n c e  o f  co n c re te  p re c e d e n t fo r  th e  dec is io n , in  v es tin g  in  a ll  c o rp o ra tio n s  
fu ll first a m e n d m e n t r ig h ts  o f  free  sp eech  as a  m e a n s  fo r  in v a lid a tin g  s ta te  
s ta tu te s  seek in g  to  re g u la te  c o rru p tio n  o f  th e  p o litic a l p ro cesses  b y  re s tr ic t­
in g  th e  e x p e n d itu re  o f  c o rp o ra te  fu n d s  o n  p o litic a l issues n o t d ire c tly  effect­
in g  c o rp o ra te  in te re s ts .109 T h e  C o u r t ch o se  to  f ra m e  th e  issue  as o n e  w h e re  
s ta te  re g u la tio n  a m o u n te d  to  “ a n  im p e rm iss ib le  leg is la tiv e  p ro h ib it io n  o f  
sp eech  b a se d  o n  th e  id e n tity  o f  th e  in te re s ts  th a t  sp o k e sm e n  m a y  re p re se n t 
in  p u b lic  d e b a te  o v e r c o n tro v e rs ia l issues a n d  a  re q u ire m e n t th a t  th e  sp e a k e r  
h a v e  a  su ffic ien tly  g re a t in te re s t in  th e  su b jec t to  ju s tify  c o m m u n ic a tio n .” 110 
T h e  fa c t th a t  th e  “sp o k e sm a n ”  a n d  th e  “ sp e a k e r” (a  c o rp o ra tio n )  h a s  n e ith e r
108. I d . a t  404-05.
109. F i r s t  N a t ’l B a n k  o f  B o s to n  v . B e l lo t t i ,  435 U .S .  765 ( 1978). S e e  a ls o  4 J .  C o r p .  L . 460 ( 1979).
110. I d . a t  784.
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ta n g ib le  fo rm , v o ca l co rd s  o r  a  “ so u l” 111 d id  n o t d e te r  th e  c o u rt in  h y p o sta - 
tiz in g  th e  c o rp o ra tio n  a n d  v esting  in  th e  “ th in g ” c re a te d  th e  fu lle s t flow er o f  
h u m a n o id  rig h ts  to  vo ice “ its” o p in io n s  in  th e  p o litic a l sp h e re  w ith  c o rp o ­
ra te  fu n d s.
I t is a lso  in te re s tin g  to  n o te  th a t  th e  C o u r t h as  b e e n  a m e n a b le  to  th e  u se  
o f  o th e r  dev ices by  w h ich  fe d e ra l c o u rt ju r isd ic tio n  m a y  be  in v o k e d  to  s trik e  
d o w n  an tic o m p e titiv e  s ta te  reg u la tio n . In  G ibson  v. B e rry  h i l l ,112 th e  C o u r t 
u p h e ld  th e  use  o f  sec tio n  1983 o f  th e  C iv il R ig h ts  A ct o f  1871,113 to  e n jo in  
a d m in is tra tiv e  p ro ceed in g s  b y  th e  A la b a m a  B o ard  o f  O p to m e try  in v o k e d  to  
su sp e n d  o r  rev o k e  licenses o f  sev e ra l o p to m e tris ts  p ra c tic in g  in  A la b a m a . 
B o a rd  p ro ceed in g s , p u rs u a n t to  s ta te  s ta tu te s  e s tab lish in g  th e  B o ard , re q u ir ­
in g  licen s in g  o f  o p to m e tris ts  a n d  d e fin in g  e th ica l s ta n d a rd s  fo r  o p to m e tris ts  
e n fo rced  b y  license  re v o c a tio n  o r  su sp en sio n , w ere  in it ia te d  a g a in s t o p to m e ­
tris ts  w o rk in g  fo r  c o rp o ra tio n s  e n g ag ed  in  d isp en sin g  glasses. M e m b e rsh ip  
o n  th e  B o a rd  w as lim ite d  to  o p to m e tris ts  in  so lo  p rac tice  in  c o m p e titio n  w ith  
o p to m e tris ts  w o rk in g  fo r  co rp o ra tio n s . T h e  tr ia l c o u rt fo u n d  th a t  th e  o p ­
to m e tris ts  c ited  fo r  d isc ip lin a ry  p ro ceed in g s  w o u ld  be  d e n ie d  d u e  p ro cess  by  
p ro ceed in g s  b e fo re  th e  B o a rd  b ecau se  th e  B o a rd  w as b ia se d  b y  p re ju d g m e n t 
a n d  p e c u n ia ry  in te re s t o n  th e  issues it w as c h a rg e d  w ith  d e c id in g .114 T h e  
o b v io u s  so u rce  o f  th e  b ias, p re ju d g m e n t a n d  p e c u n ia ry  in te re s t o f  th e  so lo  
p ra c ti t io n e r  B o a rd  m e m b e rs  w as th e  o p p o rtu n ity  to  ex c lu d e  th e  c o m p e titio n  
o f  c o rp o ra tio n s  d isp en sin g  eyeg lasses a n d  th a t  o f  th e  o p to m e tr is ts  w h o  
w o rk ed  fo r  c o rp o ra tio n s , n e a r ly  h a l f  o f  a ll o p to m e tris ts  p ra c tic in g  in  A la ­
b am a .
T h e  S u p re m e  C o u r t u p h e ld  use o f  sec tio n  1983 fo r  th ese  p u rp o se s  a n d  
fe d e ra l c o u rt a u th o r ity  to  g ra n t a n  in ju n c tio n  a g a in s t p e n d in g  s ta te  a d m in is ­
tra tiv e  p ro ceed in g s  b e fo re  th e  B o ard . In  re jec tin g  a rg u m e n ts  th a t  th e  a n t i ­
in ju n c tio n  s ta tu te s , e x h a u s tio n  o f  a d m in is tra tiv e  rem ed ie s  a n d  p rin c ip le s  o f  
co m ity  sh o u ld  stay  th e  fe d e ra l ju d ic ia l  h a n d , th e  C o u r t u p h e ld  th e  u se  o f  
sec tio n  1983 to  a tta c k  s ta te  eco n o m ic  re g u la tio n  th ro u g h  a n  ag en cy  “ in c o m ­
p e te n t b y  re a so n  o f  b ia s  to  a d ju d ic a te  th e  issues p e n d in g  b e fo re  it.” 115 T h e  
re c o rd  b e fo re  th e  C o u r t c lea rly  su p p o rte d  th e  fin d in g  o f  b ia s  a n d  a  m isu se  o f
111. S e e  W . B l a c k s t o n e ,  C o m m e n t a r i e s  O f  T h e  L a w s  O f  E n g l a n d  c h . 18 (6th  e d . 1774); L e e , 
C o rp o ra te  C r im in a l L ia b ility , 28 C o l u m .  L . R e v .  1, 6 ( 1928). “ T h i n g if y in g ”  th e  c o r p o r a t io n  h a s  
p r o g r e s s e d  s te a d i ly  a w a y  f ro m  th e  c o m m o n  la w  r e c o g n i t io n  o f  th e  c o r p o r a t io n  a s  a n  a r t i f ic ia l  le g a l  e n t i ty  
e x is t in g  o n ly  in  th e  m in d  o f  th e  la w . S e e  W h e e l in g  S te e l C o r p .  v. G la n d e r ,  337 U .S .  562, 576-80 ( 1949) 
( D o u g la s ,  J . ,  a n d  B la c k , J „  d is s e n t in g ) .  P e r h a p s  th e  B u r g e r  C o u r t  is  n o w  p r e p a r e d  to  r e c o g n iz e  th a t  it 
( th e  c o r p o r a t io n )  h a s  o th e r  “ r ig h t s ”  l ik e  f r e e d o m  o f  a s s o c ia t io n ,  s e e  B e l l  v . M a r y la n d ,  378 U .S .  226 
( 1964), a n d  g iv e  le g a l  s a n c t io n  to  th e  e c o n o m ic  r e a l i t y  o f  th e  d o m in a n c e  o f  th e  c o r p o r a t io n  in  m o d e m  
life . S e e  A . H o c k e r ,  T h e  C o r p o r a t i o n  T a k e o v e r  ( 1964).
112. 411 U .S . 564 ( 1973).
113. 42 U .S .C .  §  1983 ( 1976).
114. B e r ry h i l l  v . G ib s o n ,  331 F . S u p p . 122 (D . A la . 1971). P r io r  to  S u p r e m e  C o u r t  c o n s id e r a t io n  o f  
th e  c a s e , th e  A la b a m a  S u p r e m e  C o u r t  h a d  h e ld ,  in  p ro c e e d in g s  a g a in s t  th e  c o r p o r a t e  e m p lo y e r  o f  o p to m ­
e t r is ts  in v o lv e d  in  t h e  S u p r e m e  C o u r t  c a s e  f o r  p r a c t ic in g  w i th o u t  a  l i c e n s e , t h a t  n o th i n g  in  A la b a m a  la w  
p r o h ib i t e d  a  l i c e n s e d  o p to m e t r i s t  f r o m  b e in g  e m p lo y e d  b y  a n o t h e r  in  e x a m in in g  e y e s  f o r  th e  p u r p o s e  o f  
p r e s c r ib in g  e y e g la s s e s . S e e  L e e  O p t ic a l  C o . v . S ta te  B d . o f  O p to m e tr y ,  288 A la . 338, 261 S o . 2d  17 ( 1972).
115. 411 U .S .  a t  577
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s ta te  re g u la to ry  a u th o r ity  fo r  th e  p e rso n a l b en e fit o f  th e  re g u la to rs . W h ile  
th e  u se  o f  sec tio n  1983 ju r is d ic tio n  in  su ch  c ircu m stan ces  is d e fen sib le , it  is 
th e  w illin g n ess  o f  th e  C o u r t to  s a n c tio n  fe d e ra l in te rv e n tio n  a t  a n  e a r ly  s tage  
o f  th e  s ta te  p ro c e e d in g  th a t  is w o rth y  o f  n o tin g  h e re . T h e  p u rs u it  o f  th e  
C o u r t’s v is io n  o f  m a rk e ts  free  o f  a rb itra ry  o r  u n n e c e ssa ry  s ta te  re g u la tio n  
m a y  ju s tify  fe d e ra l in te rv e n tio n  w ell b e fo re  th e  v a lid ity  o f  th e  re g u la tio n  in  
q u e s tio n  h a s  b e e n  fu lly  e x p lo re d  in  s ta te  c o u rt p ro ceed in g s .
C. T h e  Im p lic a tio n s  F o r  S ta te  A n titru s t E n fo rce m en t
T h e  C o u r t’s p u rs u it  o f  a n  e c o n o m ic  v is io n  o f  th e  a p p ro p r ia te  b a la n c e  
b e tw e e n  c o m p e titio n  a n d  re g u la tio n , th ro u g h  a  n a rro w in g  o f  s ta te  a c tio n  im ­
m u n ity , e x p a n s io n  o f  free  sp eech  a n d  u se  o f  th e  C iv il R ig h ts  A c t to  c u rb  
a rb itra ry  s ta te  e c o n o m ic  re g u la tio n  w ith  a n  e m p h a s is  u p o n  c o m p e titio n  o v e r 
re g u la tio n , h a s  b e e n  p ro c e e d in g  a p a c e  a t  th e  fe d e ra l level. In c re a se d  ac tiv ity  
b y  th e  fe d e ra l a n titru s t e n fo rc e m en t ag en c ies  in  in d u s tr ie s  re g u la te d  a n d  
b e fo re  th e  ag en c ies  e n g a g e d  in  th a t  re g u la tio n  h a v e  sen sitized  fe d e ra l c o u rts  
to  th e  e c o n o m ic  v a lu es  o f  c o m p e titio n  w h e re v e r p o ss ib le  a n d  th e  n ecessity  
fo r  c a re fu l e x a m in a tio n  o f  th e  leg is la tiv e  sch em e  o f  re g u la tio n  w h e n e v e r  a n  
e x e m p tio n  is c la im e d  fo r  c o n d u c t o th e rw ise  c o n tra ry  to  th e  c o m p e titiv e  
id e a l. S o m e fe d e ra l re g u la to ry  ag en c ies  h a v e  ev en  b eco m e sen sitiz ed  to  th e  
v a lu e s  o f  c o m p e titio n  a n d  th e  p o te n tia l  fo r  v iew in g  c o m p e titio n  as a  re g u la ­
to ry  to o l o r  a t  le a s t as a  b as is  f ro m  w h ich  to  re e x a m in e  th e  a s su m p tio n s  o f  a  
re g u la to ry  sch em e  la id  d o w n  m a n y  y ea rs  b e fo re  in  d iffe ren t tim es  a n d  c ir ­
cu m stan ces .
H o w ev er, w h e n  fe d e ra l c o u r t  ju r is d ic tio n  a n d  fe d e ra l a n ti t ru s t  p o licy  
a re  b ro u g h t to  b e a r  o n  s ta te  a n d  lo ca l re g u la tio n  th e  issues b e c o m e  c o n s id e r­
a b ly  m o re  co m p lex  b y  c o n c e rn s  fo r  fe d e ra lism , fea rs  o f  fe d e ra l ju d ic ia l  
re v iv ia l o f  su b s ta n tiv e  d u e  p ro cess  a n d  th e  b e w ild e r in g  a r ra y  o f  f ra g m e n te d  
s ta te  a n d  lo ca l re g u la tio n  fre q u e n tly  e n a c te d  w ith  less th a n  a  c o h e re n t so c ia l 
o r  e c o n o m ic  g o a l in  m in d  a n d  n o  leg is la tiv e  o r  a d m in is tra tiv e  re c o rd  o f  th e  
re a so n s  fo r  re g u la tio n . In d e e d , th e se  w o u ld  a p p e a r  to  be  th e  p r im a ry  r e a ­
so n s fo r  th e  C o u r t’s fa ilu re  to  a r tic u la te  a  c o h e re n t, c o n s is ten t a n d  a c c e p ta ­
b le  s ta n d a rd  fo r  d e fin in g  a  s ta te  a c tio n  e x e m p tio n  f ro m  th e  fe d e ra l a n ti tru s t  
law s a n d  a  w illin g n ess  to  e x p a n d  first a m e n d m e n t free  sp eech  c o n cep ts  to  
c o m m e rc ia l sp eech  d e sp ite  th e  se rio u s  p o litic a l a n d  soc ia l im p lic a tio n s  o f  
d o in g  so.
C r it ic ism  o f  th e  in te lle c tu a l q u a lity , sk ill a n d  d ire c tio n  o f  th e  C o u r t’s 
o p in io n s  in  th e se  a re a s  to  o n e  side , th e  re sp o n se  o f  s ta te  a tto rn e y s  g e n e ra l to  
th e se  d e v e lo p m e n ts  sh o u ld  b e  a  c re a tiv e  o n e  ra th e r  th a n  c a rp in g  c ritic ism  
a b o u t a n  in v a s io n  o f  s ta te ’s rig h ts . F u r th e rm o re , s im p ly  ig n o rin g  th e  o n g o ­
in g  e v o lu tio n  o f  fe d e ra l la w  in  th e se  a re a s  w ill n o t re m e d y  th e  s itu a tio n . In  
e a c h  o f  th e  cases  d iscu ssed  ab o v e , th e  w isd o m  a n d  e c o n o m ic  ju s tif ic a tio n  o f  
th e  s ta te  re g u la tio n  g iv in g  rise  to  th e  c o n tro v e rsy  w ere  o p e n  to  se rio u s  q u e s ­
tio n . T h e re  is little  ev id en ce , h o w ev e r, th a t  th e  s ta te  re g u la tio n  in  th e  a re a ,
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d irec tly  in v o lv ed , o r  m a n d a tin g  th e  c o n d u c t in  q u e s tio n  h a d  b e e n  c o n ­
sc iously  e v a lu a te d  fro m  a n  eco n o m ic  v iew  w h en  o rig in a lly  p u t  in  p lace , w as 
c o n tin u o u s ly  reassessed  b y  re sp o n sib le  s ta te  p o licy  m a k e rs , o r  w as se rio u sly  
w e ig h ed  in  lig h t o f  s ta te  a n titru s t  p o licy  b y  th o se  re sp o n sib le  fo r  e n fo rc e ­
m e n t o f  s ta te  a n titru s t  law s e ith e r  b e fo re  o r  o n ce  co n tro v e rsy  b ro k e  o u t . " 6 
A ll th re e  ac tiv ities  a re  a p p ro p r ia te  a n d  n ecessa ry  re sp o n sib ilitie s  fo r  a 
w o rth w h ile  s ta te  a n titru s t e n fo rc e m en t p ro g ram . In  th is  w ay , ra th e r  th a n  
b e in g  faced  w ith  a n  u n c le a r  re c o rd  o f  w h a t is th e  scope of, ra tio n a le  for, a n d  
so u rce  o f  re g u la tio n  c la im e d  to  b e  s ta te  a c tio n  as in  C a n to r , o r  th e  d eg ree  to  
w h ich  a s ta te  w ishes to  socia lize  o r  sh o u ld  b e  p e rm itte d  to  socia lize  c e r ta in  
ac tiv ity  o f  its ag en c ies  u n d e r  th e  co m m erce  a n d  su p re m a c y  c lau ses  o f  th e  
U n ite d  S ta tes  C o n s titu tio n  as in  C ity  o f  L a fa y e t te , fe d e ra l a n titru s t  litig a tio n  
a g a in s t c o n d u c t w h e re  a  c la im  o f  s ta te  a c tio n  c o m p e llin g  th e  c o n d u c t is 
m a d e  w ill a t leas t h a v e  a  b e tte r  d e fin itio n  o f  th e  p u rp o se  a n d  scope, i f  any , 
o f  th e  s ta te ’s in te re s t in  th e  m a tte r . S ince  th e  C o u r t a lso  a p p e a rs  w illin g  to  
en g ag e  in  a  b a la n c in g  p ro cess  in  its  d ev e lo p m e n t o f  first a m e n d m e n t “ co m ­
m erc ia l sp eech ” righ ts, s ta te  re s tric tio n s  u p o n  su ch  sp eech  m u s t a p p a re n tly  
be b e tte r  su p p o rte d  w ith  eco n o m ic  ju s tif ic a tio n s  th a n  w as th e  case  w ith  th e  
re s tric tio n s  in  V irg in ia  P h a r m a c y  B o a r d  a n d  B a te s  i f  th e  re g u la tio n  is to  
w ith s ta n d  a  first a m e n d m e n t c h a llen g e  in  fe d e ra l co u rt. P a r tic ip a tio n  by  
th o se  w ith  s ta te  a n titru s t e n fo rc e m en t re sp o n sib ilitie s  in  su ch  cases sh o u ld  
co n s id e ra b ly  sh a rp e n  th e  issues p re se n te d  fo r  dec is io n  a n d  m in im iz e  th e  te n ­
d en cy  o f  th e  co u rts  to  su b s titu te  th e ir  ju d g m e n t fo r  w h a t th e  o b jec tiv e  o f  
s ta te  re g u la tio n  is a n d  w h a t its co m p e titiv e  im p a c t m ig h t re a so n a b ly  b e  ex ­
p ec ted  to  be. M o re  im p o rta n tly , su ch  p a r tic ip a tio n  m ig h t re a so n a b ly  be  ex ­
p e c te d  to  sho w  th a t  a  su b s ta n tia l a m o u n t o f  s ta te  re g u la tio n  o r  p r iv a te  ac tio n  
p u rs u a n t  to  a s ta te  re g u la to ry  schem e, e ith e r  in  its m e a n s  o r  en d s, is u n n e c ­
essary , unw ise , c o u n te rp ro d u c tiv e , o u tm o d e d , o r  c o n tra ry  to  th e  p u b lic  in ­
te rest, a n d  th e re b y  in su re  a  sp eed y  re so lu tio n  o f  th e  d isp u te  sa n s  fu r th e r  
a c tio n  b y  th e  B u rg e r C o u r t e n g e n d e rin g  fu r th e r  co n fu s io n . By th e  sam e  to ­
k en  th a t  re g u la tio n  w h ich  is n ecessa ry  o r  in  th e  p u b lic  in te re s t c a n  b e  c lea rly  
id en tified  as such , a n d  th e  ra tio n a le  fo r  th e  re g u la tio n  a n d  its  scope ca n  be  
c lea rly  d e lin e a te d  in  case  o f  a n titru s t  o r  co m m erc ia l sp eech  litig a tio n  seek ­
in g  to  o v e r tu rn  o r  c ircu m sc rib e  th e  re g u la tio n  im posed .
I t is h e re  th a t  a n  ac tiv e  s ta te  a n titru s t  en fo rc e m en t p ro g ra m  ca n  m a k e  a 
s in g u la r  c o n tr ib u tio n . B y se rv in g  as a  vo ice w ith in  a ll levels a n d  m o d es  o f  
s ta te  g o v e rn m e n t fo r  a  p o licy  o f  c o m p e titio n  w ith  re sp o n s ib ility  fo r  q u e s ­
tio n in g  th e  n e e d  fo r, a n d  scope of, d e p a r tu re s  f ro m  su ch  a  po licy , a n d  as a  
so u rce  o f  o p p o s itio n  to  p r iv a te  a tte m p ts  to  u se  a n  a u ra  o f  s ta te  g o v e rn m e n ta l 
a c tio n  as a  c lo ak  fo r  a n tic o m p e titiv e  co n d u c t, s ta te  a n titru s t  en fo rce rs  c a n  
b e g in  to  b r in g  a  lo n g  o v e rd u e  a n titru s t  p resen ce  to  re g u la tio n  a t  th e  s ta te  
a n d  lo ca l level.
116. O n ly  B a te s  d i r e c t ly  in v o lv e d  d i r e c t  p a r t i c i p a t io n  b y  th e  m a jo r  b r a n c h  o f  s ta te  g o v e r n m e n t  r e ­
s p o n s ib le  f o r  th e  r e g u la t i o n  in  q u e s t io n ;  a n d  th e n ,  p r im a r i l y  in  th e  c o n te x t  o f  t r a d i t i o n a l  e t h ic a l  c o n s id e r ­
a t io n s  g o v e r n in g  a d v e r t i s in g  b y  la w y e rs .
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T h e re  w o u ld  a p p e a r  to  b e  su b s ta n tia l  re a so n s  fo r  a llo c a tin g  a  s ig n ifican t 
p o r tio n  o f  a  s ta te  a n ti t ru s t  e n fo rc e m e n t p ro g ra m  to  rev iew  o f  s ta te  a n d  lo ca l 
e c o n o m ic  re g u la tio n  b y  o c c u p a tio n a l lic en s in g  law s, a d v e rtis in g  a n d  o th e r  
re s tr ic tio n s  u p o n  o n g o in g  b u s in ess  ac tiv itie s , th e  g ra n tin g  o r  d e n ia l  o f  p u b lic  
fran ch ise s , s ta te  p re fe re n c e  law s in  p u b lic  p u rc h a s in g , p u b lic  u tility  re g u la ­
tio n , th e  p ro p r ie ta ry  ac tiv itie s  o f  s ta te  a n d  lo c a l g o v e rn m e n t agen c ies , th e  
d e le g a tio n  o f  p u b lic  p o w e r to  p r iv a te  g ro u p s  to  re g u la te  g ro u p  o r  in d u s try  
b e h a v io r , a n d  th e  b e w ild e rin g  a r ra y  o f  o th e r  s ta te  in tru s io n s  in to  eco n o m ic  
a ffa irs  in  g e n e ra l o r  th e  ac tiv itie s  o f  p a r t ic u la r  lin e s  o f  b u s in e s s .117 A s th e  
rev iew  o f  re c e n t S u p re m e  C o u r t a c tiv ity  in  th e  s ta te  ac tio n , c o m m e rc ia l 
speech , C iv il R ig h ts  A ct a re a  suggests, th e  fe d e ra l co u rts  a re  b e g in n in g  to  
re e x a m in e  th e  v a lid ity  a n d  sco p e  o f  s ta te  re g u la tio n  b y  m e a n s  th a t  a re  less 
th a n  sa tis fa c to ry  a n d  u su a lly  o n  re c o rd s  w ith  little  o r  n o  in p u t b y  th e  s ta te  as 
to  its  p u rp o se s  a n d  ob jec tiv es , i f  an y , in  th e  re g u la tio n . E a rly  in te rv e n tio n  in  
su ch  p ro c e e d in g s  b y  s ta te  a n titru s t  e n fo rc e m e n t officials m a y  serv e  to  b e tte r  
d e fin e  th e  sco p e  a n d  p u rp o se  o f  th e  s ta te  re g u la tio n  in v o lv ed , d e te r  c la im s o f  
s ta te  c o m p u ls io n  o r  sa n c tio n  fo r  th e  a c tiv ity  in  q u e s tio n , a n d  lim it th e  p e r ­
c e iv ed  necessity  o f  fe d e ra l c o u rts  to  fu r th e r  d e fin e  s ta te  a c tio n  a n d  c o m m e r­
c ia l sp eech  o r  a t le a s t p ro v id e  a  c le a re r  p la tfo rm  fo r  w e ig h in g  th e  c o m p e tin g  
v a lu e s  in v o lv e d  th a n  th o se  a r tic u la te d  to  d a te  b y  th e  B u rg e r C o u rt.
A  seco n d  re a so n  fo r  ac tiv e  s ta te  a n titru s t  in v o lv e m e n t in  e x a m in in g  th e  
a d o p tio n  a n d  o p e ra tio n  o f  s ta te  a n d  lo c a l re g u la to ry  sch em es is th a t  m a n y  o f  
th e m  a re  u n n ecessa ry , p o o rly  a d m in is te re d , o r  c o n tra ry  to  th e  c o n su m e r’s 
in te re s t. S tu d ie s  o f  s ta te  a n d  lo c a l re g u la tio n  o f  eco n o m ic  ac tiv ity  u su a lly  
n o te  th e  ex is ten ce  o f  a  co n fu se d  a n d  ta n g le d  m ass  o f  re g u la tio n  a c c u m u la te d  
o v e r sev e ra l d e c a d e s  o f  leg is la tin g . F o r  ex am p le , it is re p o r te d  th a t  in  som e 
s ta te s  o c c u p a tio n a l lic en s in g  law s re q u ire  th a t  “b e e  keep ers , e m b a lm e rs , 
l ig h te n in g  ro d  sa lesm en , sep tic  ta n k  c lean e rs , ta x id e rm is ts  a n d  tre e  su rg eo n s  
m u s t o b ta in  o ffic ia l a p p ro v a l b e fo re  seek in g  th e  p u b lic ’s p a tro n a g e .” 118 
C o d e s  o f  e th ics, se lf -a d m in is te re d  o r  su b jec t to  lo o se  su p e rv is io n  b y  a  s ta te  
re g u la to ry  a u th o r i ty  o f te n  d o m in a te d  b y  m e m b e rs  o f  th e  re g u la te d  “p ro fe s ­
s io n ,”  f re q u e n tly  re s tr ic t th e  o th e rw ise  le g itim a te  c o m p e titiv e  ac tiv ity  o f  
m e m b e rs  o f  th e  tr a d e  fo r  re a so n s  o th e r  th a n  p ro te c tio n  o f  th e  p u b lic  in te r-
117. F e w  s y s t e m a t ic  a n d  b r o a d - b a s e d  s u rv e y s  h a v e  b e e n  u n d e r t a k e n  w ith  a  v ie w  t o w a r d  d e s c r ib in g  
a n d  a s s e s s in g  th e  e c o n o m ic  a n d  s o c ia l  im p a c t  o f  s ta te  a n d  lo c a l  r e g u la t i o n .  T h e  C o u n c i l  o f  S ta t e  G o v e r n ­
m e n t ’s s u rv e y ,  O c c u p a t i o n a l  L i c e n s i n g  L e g i s l a t i o n  in  t h e  S t a t e s  ( 1952) , s t i l l  r e m a in s  a  p r im a r y  
s o u r c e  f o r  g a i n in g  s o m e  in s ig h t  in to  th e  r a n g e  a n d  c o m p le x i ty  o f  s ta t e  r e g u la t i o n ,  a t  le a s t  o f  t h e  o c c u p a ­
t i o n a l  l i c e n s in g  v a r i e ty .  F o r  a  g e n e r a l  s u r v e y  o f  a  v a r ie ty  o f  s ta t e  a n d  lo c a l  r e g u la t i o n  w h ic h  m a y  b e  o p e n  
to  q u e s t i o n  w h e n  v ie w e d  in  l i g h t  o f  a n t i t r u s t  p r in c ip le s ,  s e e  D o n n e m ,  F e d e r a l A n titr u s t L a w  V e rsu s  A n ­
tic o m p e titiv e  S ta te  R e g u la tio n , 39 A n t i t r u s t  L .J . 950 ( 1970). A  f u r th e r  s o u r c e  o f  in f o r m a t i o n  o n  th e  
s c o p e  a n d  im p a c t  o f  s t a t e  r e g u l a t i o n  m a y  b e  f o r th c o m in g  b y  th e  p r o c e s s  m a n d a te d  b y  “ S u n s e t  L e g is la ­
t i o n ”  in  t h e  tw e n ty - s ix  s ta t e s  w h ic h  h a v e  p a s s e d  s u c h  la w s . S e e  P r ic e ,  S u n s e t L e g is la tio n  I n  T h e  U n ite d  
S ta te s , 30 B a y l o r  L . R e v .  401 ( 1978) . S e e  a ls o  N o te ,  S ta te  B u y -A m e r ic a n  L a w s — I s  T h e r e  A  J u d ic ia l 
S o lu tio n ?, 31 V a n d .  L . R e v .  1425 ( 1978).
118. G e l l h o m ,  T h e  A b u s e  o f  O c c u p a tio n a l L ic e n s in g , 44 U . C h i .  L . R e v .  6 ( 1976). S e e  a ls o  B . S h im -  
b e r g ,  B . E s s e r  &  D . K r u g e r ,  O c c u p a t i o n a l  L i c e n s i n g :  P r a c t i c e s  a n d  P o l i c i e s  16-192 ( 1973).
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e s t.119 E n try  lim ita tio n s  in  th e  fo rm  o f  te s tin g  o r  o th e r  re q u ire m e n ts  m a y  b e  
vag u e ly  ju s tif ie d  in  th e  a b s tra c t as a  m e a n s  fo r  p ro te c tin g  th e  p u b lic  f ro m  
in c o m p e te n t o r  d ish o n e s t p ra c titio n e rs  o f  a n  a r t  o r  tra d e  b u t  a re  a b u se d  in  
a p p lic a tio n  w h e re  u sed  to  lim it th e  n u m b e r  o f  tho se  e n g ag ed  in  th e  tra d e  fo r  
th e  sak e  o f  re s tr ic tin g  c o m p e tit io n .120 U n d o u b te d ly  th e  re g u la tio n  o f  en try  
a n d  o n g o in g  b u sin ess  p rac tice s  in  m a n y  tra d e s  m ay  be  ju s tif ied , b u t e ach  
su ch  sch em e  o f  re g u la tio n  a n d  its  a d m in is tra tio n  sh o u ld  b e  su b jec t to  p e r i­
od ic  rev iew  fro m  a  v iew p o in t o f  w h e th e r  th e  re g u la tio n  is re q u ire d  in  v iew  
o f  its im p a c t o n  th e  co m p e titiv e  id e a l a n d  i f  so w h a t sh o u ld  b e  th e  sco p e  o f  
re g u la tio n  a n d  th e  m o st o b jec tiv e  w ay  to  ach iev e  th e  le g itim a te  p u b lic  in te r ­
est g o a ls  re q u ir in g  so m e re g u la tio n .
A  th ird  re a so n  fo r re e x a m in in g  re g u la tio n  is th e  costs im p o se d  by  re g u ­
la tio n  in  th e  fo rm  o f  h ig h e r  p rices  a n d  re d u c e d  o u tp u t th a n  w o u ld  o th e rw ise  
p e r ta in  in  a  co m p e titiv e  m ark e t. N o  o v e ra ll p rice  ta g  h a s  b e e n  p la c e d  o n  
s ta te  a n d  lo ca l re g u la tio n  su b s titu tin g  c o n tro l fo r  co m p e titio n . S ev era l s tu d ­
ies o f  fe d e ra l re g u la tio n , h ow ever, suggest th a t  th e  u ltim a te  c o n su m e r cost o f  
u n n e c e ssa ry  re g u la tio n  ca n  b e  q u ite  su b s ta n tia l. T h e  R e p o r t o f  T h e  N a tio n a l  
C om m ission  F o r  T h e R e v ie w  o f  A n titru s t L a w  a n d  P ro c e d u re s  s ta ted :
It is c le a r  th a t  ex isting  a n titru s t im m u n ity  a n d  re g u la to ry  
sch em es re su lt in  sign ifican t eco n o m ic  costs. A  sa m p lin g  o f  so m e 
o f  th e  m o re  a u th o r ita tiv e  s tu d ies  d e m o n s tra te s  th e  costs o f  a n ­
tico m p e titiv e  re g u la tio n . A  G e n e ra l A c co u n tin g  O ffice s tu d y  
p eg g ed  th e  cost o f  a ir  tra n sp o r t re g u la tio n  a t a lm o s t $2 b illio n  a 
y ea r. V a rio u s  s tu d e n ts  o f  th e  tru c k in g  in d u s try  h a v e  fo u n d  th a t  
re g u la tio n  costs n e a rly  a  b illio n  1969 d o lla rs  a n n u a lly , w ith  tru c k ­
in g  ra te s  b e in g  in fa lte d  by  5 to  10 p e rcen t. E s tim a te s  o f  th e  im p a c t 
o f  th e  F e d e ra l M a ritim e  C o m m iss io n ’s R e g u la tio n  o f  o c ean  sh ip ­
p in g  h a v e  sh o w n  ra te s  m a y  b e  as m u c h  as 45 p e rc e n t h ig h e r  th a n  
th e y  w o u ld  be  u n d e r  co m p e titiv e  co n d itio n s. T h e  fe d e ra l m ilk  
m a rk e tin g  o rd e r  system , ju s t  o n e  c o m p o n e n t o f  to ta l  fa rm  re g u la ­
tio n , w as e s tim a te d  b y  v a rio u s  m e th o d s  to  cause  a  d e a d  w e ig h t so ­
c ia l loss o f  $100 m illio n  a n n u a lly , as  w ell as in d u c in g  a n  in co m e
119. S e e  C a n b y  &  G e l l h o m ,  P h y sic ia n  A d v e r tis in g : T h e  F ir s t A m e n d m e n t a n d  th e  S h e r m a n  A c t , 1978 
D u k e  L .J .  543, 554-57.
120. I t  h a s  b e e n  r e p o r t e d  fo r  e x a m p le ,  t h a t  th e  F lo r id a  C o n s t r u c t io n  I n d u s t r y  L ic e n s in g  B o a r d  in  
1973, r e je c te d  a l l  2149 l ic e n s e  a p p l ic a n t s  a n d  t h a t  th e  C o lo r a d o  S h o r th a n d  R e p o r t e r s  B o a r d  c e r t i f ie d  o n ly  
3 o f  84 a p p l ic a n t s  in  1975. P r ic e , su p ra  n o te  117, a t  407 n .48. S e v e r a l  s u rv e y s  o f  o c c u p a t io n a l  l i c e n s in g  
r e s t r i c t io n s  in  d iv e r s e  f ie ld s  h a v e  b e e n  a p p e a r in g  in  r e c e n t  y e a r s ,  e x p lo r in g  th e  e c o n o m ic  a n d  le g a l  im p l i ­
c a t io n s  a s  a p p l ie d  to  sp e c if ic  t r a d e s ,  b u s in e s s e s  o r  p ro fe s s io n s .  S e e  B ra d le y , T h e  C h a lle n g e  to  O cc u p a ­
tio n a l L ic e n s in g  L a w s  F o r  F u n e ra l D ir e c to rs  B y  D ir e c t C re m a tio n  B u s in e sse s : A n  E x a m in a tio n  a n d  
P ro p o se d  S o lu tio n s , 5 F l a .  S t .  U .L . R e v .  381, 387-91 ( 1977); F u ld a ,  C o n tro ls  o f  E n tr y  in to  B u s in e ss  a n d  
P ro fe ss io n s— A  C o m p a ra tiv e  A n a ly s is , 8 T e x .  I n t ’l  L .J .  109, 110-36 ( 1973); K e r n ,  S ta te  R e g u la tio n  o f  
S o c ia l W o rk , 10 V a l .  U .L . R e v .  261, 261-69 ( 1976); L e ffle r , P h y sic ia n  L ic e n su re : C o m p e titio n  a n d  M o n o p ­
o ly  in  A m e r ic a n  M e d ic in e , 21 J .L .  &  E c o n .  165, 172-85 ( 1978); S h e p a r d ,  L ic e n s in g  R e s tr ic tio n s  a n d  th e  
C o st o f  D e n ta l C a re , 21 J .L .  &  E c o n .  187, 191-200 ( 1978); N o te ,  D u e  P ro c e ss  L im ita tio n s  O n  O c c u p a tio n a l 
L ic e n s in g , 59 V  a .  L . R e v .  1097, 1097-1129 ( 1973); C o m m e n t ,  P r o c e d u ra l D u e  P ro c e ss  a n d  th e  S e p a r a tio n  
o f  F u n c tio n s  in  S ta te  O c c u p a tio n a l L ic e n s in g  A g e n c ie s , 1974 W is .  L . R e v .  833, 836-62; C o m m e n t ,  41 M o . 
L . R e v .  66 , 66-78 ( 1976).
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tra n s fe r  o f  a n o th e r  $200 m illio n  p e r  y e a r .121 
E lsew h ere , th e  R e p o r t su m m a riz e s  re c e n t d e re g u la tio n  efforts a t th e  fe d e ra l 
lev e l a n d  th e  c o n seq u en ces  fo r  co n su m ers . F o r  ex am p le , th e  S ecu ritie s  A ct 
A m e n d m e n ts  o f  1975 e n d e d  th e  system  o f  fixed b ro k e ra g e  co m m iss io n  ra te s  
in  s to ck  tra n sa c tio n s . B y 1977, in s ti tu tio n a l b ro k e ra g e  ra te s  w ere  re p o r te d  to  
h a v e  d ro p p e d  m o re  th a n  fo rty -five  p e rc e n t a n d  in d iv id u a l ra te s  b y  fifteen  
p e rc e n t . C o n s u m e r  sav in g s  o n  c o m m iss io n  ra te s , in  1976, w ere  e s tim a te d  to  
h a v e  re a c h e d  $700 m ill io n .122 D e re g u la tio n  o f  e n try  re s tr ic tio n s  a n d  ra te -  
m a k in g  fo r  a ir  c a rg o  c a rrie rs  h a s  re su lte d  in  a  w id e  sp re a d in g  o f  ra te s  a n d  a n  
e x p a n s io n  o f  serv ice , w h ile  C A B  flex ib ility  o n  fa re s  in  th e  d ire c tio n  o f  a  
su b s ta n tia l  lo o sen in g  o f  fa re  re g u la tio n s  is re p o r te d  to  h a v e  h a d  th e  im p a c t 
o f  “ lo w er p rices, re c o rd  n u m b e rs  o f  n ew  p assen g ers , a n d  sk y ro ck e tin g  in d u s ­
try  e a rn in g s .” 123
S c a tte re d  s tu d ie s  o f  in d iv id u a l in d u s tr ie s  a n d  specific  ty p es o f  re g u la ­
tio n  h a v e  b e e n  d o n e  a t  th e  s ta te  a n d  lo ca l level. F o r  ex am p le , s ta te  re g u la ­
tio n  p ro h ib itin g  p rice  a d v e rtis in g  fo r  eyeg lasses h a s  b e e n  e s tim a te d  to  re su lt 
in  a  tw en ty -fiv e  p e rc e n t to  m o re  th a n  o n e -h u n d re d  p e rc e n t in c re a se  in  th e  
p rice  p a id  fo r  g la sse s .124 E n try  a n d  o th e r  re s tr ic tio n s  in  su ch  e n d e a v o rs  as 
ta x i tra n s p o r ta t io n  a p p e a r  to  h a v e  s im ila r  e ffec ts ,125 w h ile  d e le g a tio n  o f  re g ­
u la to ry  a u th o r ity  to  a  b u s in ess  o r  tra d e  is a n  o p e n  in v ita tio n  to  ra ise  p rices , 
re s tr ic t e n try  a n d  lim it o u tp u t .126 E v e n  th o u g h  m a n y  fo rm s o f  re g u la tio n  
m a y  s till b e  d e e m e d  n ecessa ry  in  p a r t ic u la r  e n d e a v o rs  in  th e  face  o f  in c rea se  
c o n su m e r  costs, e v a lu a tin g  p ro p o se d  o r  ex is tin g  re g u la tio n  a n d  th e  fo rm  it 
ta k e s  f ro m  a  c o n su m e r cost v iew p o in t m a y  serv e  to  suggest re g u la to ry  goa ls  
m a y  b e  a c h ie v e d  b y  less re s tric tiv e  m e a n s  o r  th a t  th e  costs o f  re g u la tio n  fa r  
o u tw e ig h  an y  p e rc e iv e d  c o n su m e r b e n e f it .127 T h e  lo n g -ru n  c o n su m e r b e n e ­
fits o f  ac tiv e  s ta te  a tto rn e y  g e n e ra l a n titru s t  p a r tic ip a tio n  in  a ll fo rm s  o f  s ta te  
a n d  lo c a l re g u la tio n  m a y  w ell p ro v e  o f  g re a te r  e c o n o m ic  s ign ificance  to  c o n ­
su m e rs  th a n  e ith e r  s ta te  o r  p a r e n s  p a tr ia e  tre b le  d a m a g e  ac tiv ity  u n d e r  fe d ­
e ra l la w  o f  th e  p ro se c u tio n  o f  lo ca l c o n sp irac ie s  in  re s tra in ts  o f  tr a d e  u n d e r  
th e  s ta te  a n titru s t law .
A  fo u r th  re a so n  fo r  th e  ac tiv e  p a r tic ip a tio n  o f  a  s ta te  a n ti tru s t  e n fo rc e ­
m e n t p ro g ra m  in  th e  a d o p tio n , im p le m e n ta tio n , o n g o in g  o p e ra tio n  a n d  p e r i ­
o d ic  rev iew  o f  s ta te  a n d  lo c a l re g u la tio n , is th e  c o n tin u e d  v ita lity  o f  so m e 
fe d e ra l a n titru s t  im m u n ity  fo r  u n ju s tif ie d  a n tic o m p e titiv e  a c tiv ity  u n d e r  th e
121. N C R L A P  R e p o r t ,  s u p ra  n o te  10, a t  181-82 ( 1972).
122. I d . a t  184.
123. I d . a t  184-85.
124. B e n h a m , T h e  E ffe c t o f  A d v e r tis in g  o n  th e  P r ic e  o f  E y e g la s s e s , 15 J .L .  &  E c o n .  337, 344 ( 1972).
125. S e e  E c k e r t ,  T h e  L o s  A n g e le s  T a x i M o n o p o ly : A n  E c o n o m ic  In q u ir y , 43 S o .  C a l .  L . R e v .  407 
( 1970); K i tc h ,  I s a a c s o n  &  K a s p e r ,  T h e  R e g u la tio n  o f  T a x ic a b s  in  C h ic a g o , 14 J .L .  &  E c o n .  285 ( 1971). 
S e e  a ls o  S h e p a r d ,  L ic e n s in g  R e s tr ic tio n s  a n d  th e  C o s t o f  D e n ta l C a re , 21 J .L .  &  E c o n .  187 ( 1978).
126. F o r  a n  e x c e l le n t  s tu d y  d o c u m e n t in g  th e  t e n d e n c y  o f  th e  s e l f - r e g u la te d  to  r e g u la te  in  t h e i r  o w n  
in te r e s t ,  s e e  H a v ig h u r s t ,  P r o fe s s io n a l R e s tr a in ts  o n  In n o v a tio n  in  H e a lth  C a re  F in a n c in g , 1978 D u k e  L .J . 
303 ( 1978).
127. S e e  g e n e r a lly  B a k e r ,  C o m p e titio n  a n d  R e g u la tio n :  C h a r l e s  R iv e r  B r id g e  R e c r o s s e d , 60 C o r n e l l  
L . R e v .  159 ( 1975).
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sta te  a c tio n  e x e m p tio n  a n d  th e  ju s tif ie d  re lu c tan ce  o f  th e  S u p re m e  C o u r t to  
ex ten d  fu lly  its re c o g n itio n  o f  co m m erc ia l speech  as w ith in  first a m e n d m e n t 
p ro te c tio n . T h e  C o u r t’s v ag u e  a n d  ev o lv in g  s ta n d a rd s  in  b o th  a re a s  d o  n o t 
m a k e  v u ln e ra b le  a ll s ta te  re g u la tio n  w h ich  sh o u ld  be  su b jec t to  sc ru tin y  p u r ­
su a n t to  a n titru s t po licy . F o r  ex am p le , s ta te  fran ch ise  leg is la tio n  severe ly  
re s tr ic tin g  v e rtic a l m a rk e t re la tio n sh ip s  a n d  te rm in a tio n  o f  o n g o in g  
fran ch ise  re la tio n sh ip s  h a s  b e e n  u p h e ld  a g a in s t c la im s o f  u n c o n s titu tio n a lity  
a n d  fe d e ra l a n titru s t  p re e m p tio n . A lth o u g h  leg isla tive  in te rv e n tio n  in  th e  
fran ch ise  re la tio n sh ip  to  p re v e n t f ra u d  in  in d u c in g  th e  re la tio n sh ip  a n d  to  
offset th e  in e q u a lity  o f  b a rg a in in g  p o w e r in  m a in ta in in g  o r  te rm in a tin g  th e  
o n g o in g  re la tio n sh ip  m a y  be  ju s tif ie d  o n  som e u ltim a te  eco n o m ic  a n d  socia l 
scale  o f  acco u n tin g , th e  d eg ree  o f  s ta te  in te rv e n tio n  a n d  th e  d e ta ils  o f  h o w  it 
is a cc o m p lish e d  h a v e  s ig n ifican t m a rk e t im p lic a tio n s .128 T h e  a d o p tio n  a n d  
o n g o in g  e v o lu tio n  o f  s ta te  f ran ch ise  leg is la tio n , la rge ly  im m u n e  fro m  fed e ra l 
a n titru s t su p erv is io n , sh o u ld  be  e v a lu a te d  fro m  a  s ta te  a n titru s t  pe rsp ec tiv e  
to  in su re  th a t  su ch  law s d o  n o t u n d u ly  in te rfe re  w ith  lo n g  ru n  m a rk e tin g  
efficiencies b y  freez in g  in  p lace  ex isting  m e th o d s  o r  p a tte rn s  o f  d is tr ib u tio n .
A ctiv ity  c lea rly  o r  a rg u a b ly  w ith in  th e  s ta te  a c tio n  e x e m p tio n  fro m  fe d ­
e ra l a n titru s t, b y  v ir tu e  o f  its b e in g  co m p e lled  b y  a s ta te  ag en cy  ac tin g  
w ith in  its  “ so v ere ig n ” c a p ac ity  o r  a  p o litic a l su b d iv is io n  exerc ising  so v ere ig n  
p o w ers, m a y  s till be  fo u n d  to  conflic t w ith  s ta te  a n titru s t po licy . A b sen t th e  
co n cern s o f  fe d e ra lism  a n d  vestig ia l fe d e ra l co u rt fea rs  o f  a  re b ir th  o f  su b ­
stan tiv e  d u e  p rocess, m a n y  s ta te  a n d  lo ca l re g u la to ry  ac tiv itie s  c o u ld  b e  a n a ­
lyzed  by  s ta te  e n fo rc e m en t officials a n d  s ta te  co u rts  in  te rm s o f  p r im a ry  
ju r is d ic tio n  n o tio n s  m u c h  like  th e  p ro cess  d ev e lo p ed  a t  th e  fe d e ra l level. 
T h u s , ev en  w h e re  fe d e ra l co u rts  m a y  find  s ta te  ac tio n  im m u n ity  fo r  fe d e ra l 
a n titru s t  p u rp o s e s ,129 th e  sam e  ac tiv ity  v iew ed  fro m  a s ta te  a n titru s t p e rsp e c ­
tive m a y  n o t b e  im m u n e  fro m  s ta te  a n titru s t  po licy  a b se n t a  sh o w in g  o f  a  
leg is la tiv e  in te n tio n  to  vest p r im a ry  ju r is d ic tio n  in  a s ta te  o r  loca l re g u la to ry  
a u th o r ity  a n d  th e n  o n ly  to  th e  ex ten t n ecessary  to  ach iev e  th e  re g u la to ry  
goal. By d ev e lo p in g  a n d  a p p ly in g  a  p r im a ry  ju r isd ic tio n  ju r is p ru d e n c e  a t 
th e  s ta te  leve l in  s ta te  co u rts , s ta te  a n titru s t  p o licy  m ay  fill a n  im p o r ta n t ro le  
in  co n fin in g  a n d  lim itin g  s ta te  a n d  lo ca l re g u la tio n  b e y o n d  th a t  p re sen tly  
a v a ila b le  u n d e r  th e  fe d e ra l a n titru s t  law s b ecau se  o f  th e  b ro a d e r  a n d  d iffe r­
en t m e a n in g  fo r  th e  s ta te  a c tio n  e x e m p tio n  from  fe d e ra l a n titru s t  po licy .
128. R e c e n tly ,  c h a l le n g e s  h a v e  b e e n  m o u n t e d  a g a in s t  s ta te  f r a n c h is e  le g is la t io n  o n  p r e e m p t io n  a n d  
c o m m e r c e  c la u s e  g r o u n d s .  S e e  E x x o n  C o r p .  v . G o v e r n o r  o f  M a r y la n d ,  437 U .S . 117 ( 1978); N e w  M o to r  
V e h ic le  B o a r d  v. O r r in  W . F o x  C o ., 99 S . C t. 403 ( 1978). T h e  C o u r t ’s o p in io n s  in d i c a t e  w id e  c o n s t i tu ­
t i o n a l  d e f e r e n c e  w i l l  b e  g iv e n  s ta t e  f r a n c h i s in g  le g is la t io n  a n d  m a n y  s ta te s  h a v e  b e e n  a c t iv e ly  e n g a g e d  in  
w id e  r a n g in g  f r a n c h i s in g  le g is la t io n .  S e e  N o te ,  R e g u la tio n  o f  F ra n c h isin g , 59 M i n n .  L . R e v .  1027 ( 1975). 
S o m e  o f  th i s  le g is la t io n  is  o f  c o n c e rn  to  a n t i t r u s t  e n f o r c e m e n t  o ffic ia ls , s in c e  it a p p e a r s  to  b e  d e s ig n e d  to  
p r o te c t  c o m p e t i to r s — n o t  c o m p e t i t io n — a n d  to  f r e e z e  e x is t in g  m o d e s  o f  d i s t r i b u t io n .  S e e  S h e n e f ie ld ,  T e s ­
tim o n y  C o n c e rn in g  R e ta il M a r k e tin g  D iv o rc e m e n t A n d  D iv e s titu r e  L e g is la tio n  B e fo r e  T h e  G e n e ra l L a w s  
C o m m itte e  O f  T h e  V irg in ia  H o u se  o f  D e le g a te s  ( J a n .  18, 1979) (m im e o ) .
129. S e e , e .g ., M o b i l f o n e  o f  N o r th e a s t e r n  P a .,  In c . v . C o m m o n w e a l th  T e l .  C o ., 571 F .2d  141, 148 (3d  
C ir . 1978).
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B y th e  sa m e  to k e n  th e  C o u r t’s ev o lv in g  d o c tr in e  o f  “ c o m m e rc ia l 
sp eech ,”  re g a rd le ss  o f  its u l t im a te  w isd o m  a n d  m e rit as  a  d e s ira b le  a n d  lo g i­
c a l im p le m e n ta tio n  o f  first a m e n d m e n t rig h ts , d o e s  n o t  je o p a rd iz e  a ll s ta te  
a n d  lo c a l re g u la tio n  o f  “ c o m m e rc ia l sp eech ”  th a t  o u g h t to  b e  c a lle d  in to  
q u e s tio n  f ro m  e ith e r  a  c o m m o n  sense  o r  n eo -c la ss ica l eco n o m ic  p o in t o f  
v iew . F o r  ex am p le , in  its  m o st re c e n t c o m m e rc ia l sp eech  case, F ried m a n  v. 
R o g e r s , 1 3 0  th e  C o u r t  u p h e ld  a  T e x a s  s ta tu te  e s ta b lish in g  th e  T e x a s  O p to m e ­
try  B o a rd  w ith  fo u r  o f  th e  six p o s itio n s  o n  th e  B o a rd  lim ite d  to  m e m b e rs  o f  a  
tr a d e  a sso c ia tio n  o f  so lo  p ra c titio n e rs . T h e  T e x a s  s ta tu te  a lso  p ro h ib ite d  th e  
p ra c tic e  o f  o p to m e try  u n d e r  a n  a ssu m e d  n a m e , tra d e  n a m e  o r  c o rp o ra te  
n a m e . T h e  C o u r t  u p h e ld  th e  p ro h ib it io n  o n  p ra c tic in g  o p to m e try  u n d e r  a  
tr a d e  n a m e , fin d in g  th a t  th e  p la in t i f f s  re lia n c e  o n  V irgin ia  P h a r m a c y  B o a r d  
a n d  B a te s  w as “m isp la c e d .” S tress in g  a  d iffe ren ce  b e tw een  “ c o m m e rc ia l 
sp e e c h ” a n d  o th e r  “ sp eech ”  w ith in  th e  first a m e n d m e n t, th e  C o u r t  h e ld  th e  
u se  o f  tra d e  n a m e s  in  c o n n e c tio n  w ith  th e  p ra c tic e  o f  o p to m e try  “ is a  fo rm  
o f  co m m e rc ia l sp eech  a n d  n o th in g  m o re ” a n d , u n lik e  p rice  ad v e rtis in g , it  is 
a  fo rm  o f  c o m m e rc ia l sp eech  “ th a t  h a s  n o  in tr in s ic  m e a n in g .” 131 F in d in g  
th a t  a  tra d e  n a m e  o n ly  a c q u ire s  m e a n in g  o v e r a  p e r io d  o f  tim e  b y  a sso c ia ­
tio n  in  th e  p u b lic  m in d  b e tw e e n  th e  n a m e  a n d  so m e  s ta n d a rd s  o f  p r ic e  a n d  
q u a lity  a n d  th a t  su ch  in fo rm a tio n  c a n  b e  u n fa ir ly  m a n ip u la te d  b y  u se rs  o f  
tr a d e  n am es, th e  m a jo rity  c o n c lu d e d  “ th e re  is a  s ig n ifican t p o ss ib ility  th a t  
tr a d e  n a m e s  w ill b e  u se d  to  m is le a d  th e  p u b lic .” 132 T h e  p o s s ib i l i ty  o f  d e c e p ­
tio n  in  th e  u se  o f  tr a d e  n a m e s  w as su ffic ien t to  su s ta in  th e  v a lid ity  o f  th e  
to ta l  p ro h ib itio n  o f  p ra c tic in g  o p to m e try  u n d e r  tra d e  n am es, p a r tic u la r ly  in  
lig h t o f  th e  fre e d o m  to  a d v e rtise  serv ices a n d  p rice s  o th e rw ise . A t p rec ise ly  
w h a t p o in t F ried m a n  le av es  “ c o m m e rc ia l sp eech ”  is  d ifficu lt to  assay , o th e r  
th a n  to  suggest th a t  it m a y  s ig n a l a  re tre a t f ro m  th e  b ro a d e r  first a m e n d m e n t 
im p lic a tio n s  o f  V irg in ia  P h a r m a c y  B o a r d  a n d  B a te s  a n d  w id e r  la ti tu d e  fo r  
an tic o m p e titiv e  s ta te  a n d  lo ca l p ro h ib itio n s  u p o n  a d v e rtis in g  b y  tra d e s  a n d  
p ro fe ss io n s  sh o u ld  th e re  b e  a  p o te n tia l  fo r  d e c e p tio n  lu rk in g  in  th e  v ic in ity . 
S ta te  a n titru s t  a n a ly s is  o f  p ro p o sa ls  to  im p le m e n t o r  th e  o p e ra tio n  o f  re s tr ic ­
tio n s  lik e  th o se  in  F ried m a n  p ro v id e s  a  c le a re r  b a s is  f ro m  w h ic h  to  assess th e  
w isd o m , necessity , a n d  m a n n e r  o f  re g u la tio n . T h e  eco n o m ic  a n d  so c ia l in ­
te re s ts  in  d is se m in a tio n  o f  c o m m e rc ia l in fo rm a tio n , th e  risk s  o f  c o n su m e r 
d e c e p tio n , less re s tr ic tiv e  a lte rn a tiv e s  a n d  th e  d eg ree  to  w h ic h  a d v e rtis in g  
re s tr ic tio n s  a re  p r im a r ily  fo r  th e  b en efit o f  th e  p ro p o n e n ts  o f  re g u la tio n  
ra th e r  th a n  in  th e  b ro a d e r  p u b lic  in te re s t c a n  a ll b e  m o re  ra tio n a lly  m e a ­
su re d  in  lig h t o f  s ta te  a n ti t ru s t  p o licy  th a n  so m e  y e t to  b e  id e n tif ie d  first 
a m e n d m e n t v a lu e  w h ic h  is b e in g  p ro te c te d  b y  re s tr ic tin g  g o v e rn m e n t re g u ­
la tio n  o f  ad v e rtis in g . A n  ac tiv e  s ta te  a n titru s t  e n fo rc e m en t p ro g ra m  q u e s ­
tio n in g  th e  leg is la tiv e , a d m in is tra tiv e  a n d  ju d ic ia l  im p le m e n ta tio n  o f  
ad v e r tis in g  re s tr ic tio n s  w ill n o t  o n ly  serve  to  m in im iz e  first a m e n d m e n t l i t i­
130. 47 U .S .L .W . 4151 ( F e b .  21, 1979).
131. I d . a t  4154.
132. I d .
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g a tio n  lik e  F ried m a n , b u t  a lso  w ill p ro v id e  a  m o re  ra tio n a l p la tfo rm  fro m  
w h ich  to  assess th e  c o m p e tin g  p o licy  c la im s fo r a n d  a g a in s t th e  re g u la tio n  
p ro p o se d  p r io r  to  th e  a d o p tio n  o f  th a t  re g u la tio n , a n d  m ay  fre q u e n tly  p o in t 
th e  w ay  to  th e  a d o p tio n  o f  less re s tric tiv e  m e a n s  to  ach iev e  leg itim a te  re g u ­
la to ry  goa ls  w h ile  m ax im iz in g  co m p e titio n .
A  fina l re a so n  fo r  a llo c a tin g  a  su b s ta n tia l p o rtio n  o f  s ta te  a n titru s t e n ­
fo rc e m e n t re so u rces  to  q u e s tio n in g  th e  a d o p tio n , im p le m e n ta tio n  a n d  o n g o ­
in g  ex is ten ce  o f  a ll  s ta te  a n d  lo ca l re g u la tio n , is th e  c o n tr ib u tio n  a n titru s t  
p o licy  c a n  serve  in  m o re  c lea rly  id en tify in g , defin ing , a n d  p re se rv in g  th e  
re g u la tio n  a  s ta te  m a y  w ish  to  a d o p t ev en  th o u g h  it m a y  be  c o n tra ry  to  a 
n eo -c lass ica l m o d e l o f  eco n o m ic  th eo riz in g . S h o rt o f  im p o sin g  u n d u e  b u r ­
d ens on , o r  d isc r im in a tin g  ag a in st, in te rs ta te  co m m erce  o r  ru n n in g  a fo u l o f  
th e  su p re m a c y  c lau se  by  co llid in g  w ith  a  c lea rly  ex p ressed  n a tio n a l  po licy  
im p o se d  b y  C o n g re ss ,133 th e re  w o u ld  s till a p p e a r  to  be lo n g -ru n  v a lu es  in  
p e rm ittin g  s ta te s  to  serve  as la b o ra to r ie s  fo r  soc ia l a n d  eco n o m ic  e x p e ri­
m en ts , to  ch o o se  d iffe ren t m e a n s  fo r o rd e r in g  eco n o m ic  life  w ith in  th e  sta te , 
a n d  to  h a v e  su ffic ien t f re e d o m  to  ad d re ss  u n iq u e  lo ca l p ro b le m s  o r sign ifi­
can t lo ca l in d u s tr ie s  a n d  tra d e s  in  w ays w h ich  d iffer f ro m  p o lic ie s  a d o p te d  
by  o th e r  s ta tes o r  th e  fe d e ra l g o v e rn m en t. A lth o u g h  th e re  w o u ld  a p p e a r  to  
b e  su b s ta n tia l u n ifo rm ity  in  th e  n a tio n a l id eo lo g y  fav o rin g  a  m o d e l o f  n e o ­
classica l l ia s s e z f a ir e  a n d  e x p a n s io n  o f  th a t  id eo lo g y  b y  th e  d e re g u la tio n  
m o v em en t, it is w ell to  re m e m b e r  th a t  th e  p o licy  o f  l ia s s e z f a ir e  is s till on ly  
a n  id e o lo g y .134 M o reo v e r, it is a n  id eo lo g y  th a t  m ay  n o t serve a ll in d u strie s , 
c ircu m stan ces , o r  p e rc e p tio n s  o f  w h a t is in  th e  p u b lic  in te re s t a t a  p a r tic u la r  
tim e  o r  p lace  o r  th e  lo n g -ru n  n eed s  o f  a  society . A t th e  very  tim e  th e re  is a 
ris in g  tid e  o f  se n tim e n t fo r  “ d e re g u la tio n ” o f  m a n y  in d u s tr ie s  tra d itio n a lly  
su b jec t to  re g u la tio n  o f  e n try  p rices  a n d /o r  o u tp u t ,135 th e re  h a s  a lso  b e e n  a 
g ro w in g  aw aren ess  o f  c o n d itio n s  w h ich  m a y  re q u ire  c o n s id e ra tio n  o f  re g u la ­
tio n  o f  o th e r  ac tiv ity  i f  th e  b ro a d e r  p u b lic  in te re s t is to  be  served . E n v iro n ­
m e n ta l p o llu tio n , en e rg y  a n d  ra w  m a te ria ls  sh o rtag es , u n c o n tro lle d  
in fla tio n , a n d  u n fa ir  eco n o m ic  e x p lo ita tio n  th ro u g h  fra n c h is in g  sch em es a re  
o n ly  a  few  p h e n o m e n a  th a t  m ig h t o n ly  b e  so lved  by  v a ry in g  deg rees  o f  a f ­
f irm a tiv e  re g u la tio n  by  g o v e rn m en t. In  o rd e r  to  define  c lea rly  th e  o b jec tives 
so u g h t to  be  re so lv ed  b y  re g u la tio n , th e  v a lid ity  a n d  p ro p rie ty  o f  th e  m e a n s  
ch o sen  to  d o  so, a n d  th e  co h e ren ce  o f  th e  sch em e a d o p te d  w ith  th e  p re v a il­
133. S e e  F lo o d  v . K u h n ,  407 U .S . 258, 284-85 ( 1972) ( s ta te  a n t i t r u s t  r e g u la t i o n  o f  b a s e b a l l  p r e ­
e m p te d  b y  j u d i c i a l  e x e m p t io n  o f  b a s e b a l l  f r o m  f e d e r a l  a n t i t r u s t  r e g u la t io n ) ;  S c h e v e g m a n n  B ro s . v . C a l ­
v e r t  D is t i l le r s  C o r p . ,  341 U .S .  384, reh . d e n ie d , 341 U .S .  956 ( 1951) ( f a i r  t r a d e  n o n s in g e r  c la u s e  
in v a l id a te d ) .
134. S e e  A u s t in ,  T h e  E m e rg e n c e  o f  S o c ie ta l A n titr u s t, 47 N .Y .U .L .  R e v .  903 ( 1972); L e ff, E c o n o m ic  
A n a ly s is  o f  L a w : S o m e  R e a lis m  A b o u t N o m in a lism , 60 V a .  L . R e v .  451 ( 1974); S y m p o s iu m , A n titr u s t 
J u r isp ru d e n c e : A  S y m p o s iu m  o n  T h e  E c o n o m ic , P o litic a l a n d  S o c ia l G o a ls  o f  A n titr u s t P o lic y , 125 U . P a .  L. 
R e v .  1182 ( 1977).
135. T h e  m o s t  r e c e n t  m a n i f e s ta t io n  a n d  s u m m a r y  o f  th e  d e r e g u la t i o n  m o v e m e n t  is r e f le c te d  in  th e  
N C R L A P  R e p o r t ,  su p ra  n o te  10, a t  c h s . 9-15 ( 1979). S e e  a ls o  P r o m o t i n g  C o m p e t i t i o n  I n  R e g u l a t e d  
M a r k e t s  ( P h i l l ip s  e d . 1975); T u r n e r ,  T h e  S c o p e  o f  A n titr u s t a n d  O th e r  R e g u la to r y  P o lic ie s , 82 H a r v .  L. 
R e v .  1207 ( 1969).
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in g  id eo lo g y  fa v o rin g  c o m p e titio n , a n  ac tiv e  s ta te  a n ti tru s t  p re se n c e  a n d  s u r ­
v e illa n c e  a t  a ll s tages o f  a d o p tin g  a n d  im p le m e n tin g  a ffirm a tiv e  re g u la tio n  is 
e ssen tia l. A lth o u g h  it  m a y  seem  p a ra d o x ic a l, a n  ac tiv is t im p le m e n ta tio n  o f  
a n ti tru s t  p o licy  in  th e  a d o p tio n  a n d  im p le m e n ta tio n  o f  a  re g u la to ry  p ro cess  
se rves to  fo s te r  a n d  p ro te c t th a t  re g u la tio n  a d o p te d  b y  a ssu rin g  th a t  th e  u se  
o f  a ffirm a tiv e  re g u la tio n  th ro u g h  s ta te  o r  lo c a l in te rv e n tio n  in  th e  m a rk e t  is 
r a tio n a lly  re la te d  to  a  le g itim a te  a n d  c le a rly  d e fin e d  s ta te  g o a l a n d  th a t  th e  
m e a n s  ch o sen  to  re a c h  th a t  g o a l a re  n o  m o re  re s tr ic tiv e  th a n  necessa ry .
III . C o n c l u s i o n
T h e re  a re  se v e ra l a v e n u e s  b y  w h ich  a  m o re  ac tiv e  s ta te  a n titru s t  p re s ­
en c e  m a y  b e  c re a te d  in  s ta te  a n d  lo ca l re g u la to ry  schem es. C o n s id e ra b le  
a u th o r ity  to  d o  so  m a y  b e  in h e re n t  in  th e  office o f  A tto rn e y  G e n e ra l  s in ce  in  
m a n y  s ta te s  th e  A tto rn e y  G e n e ra l is th e  c h ie f  leg a l officer fo r  a ll  o r  m o st 
s ta te  a g e n c ie s .136 In  a d d itio n , m a n y  s ta te s  h a v e  a d o p te d  b ro a d  “ su n se t leg is­
la t io n ”  re q u ir in g  th e  p e r io d ic  rev iew  o f  m a n y  s ta te  ag en c ies  w ith  a  v iew  n o t 
o n ly  to  th e ir  o n g o in g  o p e ra tio n s  b u t  w ith  a  v iew  to  w h e th e r  th e y  a re  n e c e s­
sa ry  a t  a l l .137 S ta te  a n ti tru s t  e n fo rc e m e n t p o licy  c a n  o b v io u sly  b e  b ro u g h t to  
b e a r  o n  q u e s tio n in g  th e  sco p e  a n d  o p e ra tio n  o f  re g u la tio n  th ro u g h  e ith e r  o f  
th e se  a v e n u e s  w h e re  th e y  a re  a v a ila b le  w ith in  a  p a r t ic u la r  s ta te . A  th ird  
w ay  in  w h ic h  n e e d e d  a n titru s t in p u t  m a y  b e  in je c te d  in to  th e  d e c is io n  to  
re g u la te  a n d  th e  o p e ra tio n  o f  re g u la tio n  o n ce  in  p la c e  is to  e n c o u ra g e  d e v e l­
o p m e n t o f  a  s ta te  s ta n d a rd  o f  p r im a ry  ju r is d ic t io n  a n d  a  ro le  fo r  a n titru s t  
e n fo rc e m e n t p e rso n n e l as p a r tic ip a n ts  in  th e  leg is la tiv e , re g u la to ry  a n d  liti­
g a tio n  p ro cesses  w h e re  p o te n tia lly  a n tic o m p e titiv e  re g u la to ry  a c tiv ity  is p ro ­
p o se d  o r  in itia te d .
S u b s ta n tia l  p re c e d e n t ex ists  a t  th e  fe d e ra l lev e l a n a ly z in g  th e  in te rfa c e  
o f  a n ti t ru s t  p o licy  a n d  d iv e rse  sch em es o f  a ffirm a tiv e  fe d e ra l r e g u la t io n .138 
A n  ex p ress  e x e m p tio n  fro m  a n ti tru s t  p o licy  fac ilita te s , b u t  d o es  n o t  n e c e s­
sa r ily  e n d , p r im a ry  ju r is d ic t io n  an a ly sis . T h e  sco p e  o f  th e  e x e m p tio n  m a y  
n o t  in c lu d e  th e  a c tiv ity  in  q u e s tio n ,139 o r  m a y  o n ly  in d ic a te  a n  in te n t to  
p o s tp o n e  a n ti tru s t  a n a ly s is ,14" o r  in c lu d e  a n ti t ru s t  a n a ly s is  in  th e  re g u la to ry  
a g en cy ’s s ta n d a rd  fo r  ju d g in g  th e  p ro p r ie ty  o f  th e  a c tiv ity  in v o lv e d .141 In  
th e  a b se n c e  o f  a n  ex p ress  s ta tu to ry  e x e m p tio n  fo r  th e  c o n d u c t in  q u e s tio n ,
136. S e e  g e n e r a lly  N a t i o n a l  A s s o c i a t i o n  A t t o r n e y s  G e n e r a l ,  T h e  O f f i c e  o f  A t t o r n e y  
G e n e r a l  28 ( 1971).
137. F o r  a  r e c e n t  s u r v e y  s e e  P r ic e ,  S u n s e t L e g is la tio n  I n  T h e  U n ite d  S ta te s , 30 B a y l o r  L . R e v .  401 
( 1978). T h e  N o r th  C a r o l in a  A t to r n e y  G e n e r a l  h a s  a n n o u n c e d  a  r e v ie w  o f  th e  S ta t e ’s  o c c u p a t io n a l  l i c e n s ­
in g  b o a r d s  i n  c o n ju n c t io n  w i th  im p le m e n ta t io n  o f  th e  S ta t e ’s S u n s e t  L a w . T h e  r e v ie w  is  d e s ig n e d  “ to  
p r o v id e  e a c h  b o a r d  w i th  a  c o m p r e h e n s iv e  s tu d y  w h ic h  w i l l  r e p o r t  a n y  p r o c e d u r e s  w h ic h  v io l a te  c o n s t i t u ­
t i o n a l ,  a n t i t r u s t  o r  c o n s u m e r  p r o te c t i o n  p r o v is io n s  a n d  r e c o m m e n d  m e a n s  o f  c o r r e c t in g  th e s e  d e f ic ie n ­
c i e s .”  5 N A A G  A n t i t r u s t  B u l l e t i n ,  O c t .  12, 1978, a t  9.
138. S e e  K . D a v i s ,  A d m i n i s t r a t i v e  L a w  T r e a t i s e  c h . 19 ( S u p p .  1970); S h u m a n ,  T h e  A p p lic a tio n  
o f  th e  A n titr u s t L a w s  to  R e g u la te d  In d u s tr ie s , 44 T e n n .  L . R e v .  1 ( 1976).
139. C a l i f o r n i a  v . F .P .C . ,  369 U .S .  482 ( 1962); U n i t e d  S ta t e s  v . B o r d e n  C o ., 308 U .S .  188 ( 1939).
140. R ic c i  v . C h ic a g o  M e r c a n t i l e  E x c h .,  409 U .S .  289 ( 1973).
141. U n i t e d  S ta t e s  L in e s  v . F e d e r a l  M a r i t im e  C o m m ’n , 584 F .2d  519 ( D .C . C ir .  1978); S e a t r a in  I n t ’l
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th e  issue  b eco m es w h e th e r  a n  e x e m p tio n  sh o u ld  b e  im p lie d  to  m a k e  th e  
sch em e o f  re g u la tio n  w o rk ;142 w ith  a n  o n g o in g  p re su m p tio n  in  fa v o r o f  c o m ­
p e ti t io n 143 a n d  a  p o licy  o f  lim itin g  th a t  re g u la tio n  fo u n d  n ecessa ry  to  th e  
least re s tric tiv e  a l te rn a tiv e .144
W h ile  a  fu ll c o n s id e ra tio n  o f  th e  p r im a ry  ju r is d ic tio n  q u e s tio n  is b e ­
y o n d  th e  sco p e  o f  th is  a rtic le , a  c o n v e n ie n t g e n e ra liz a tio n  o f  th e  po licy  
w h ich  c a n  serv e  as a  fra m e w o rk  fo r  s ta te  a n titru s t  e v a lu a tio n  o f  p ro p o sa ls  
fo r  o r  ex is tin g  p ro g ra m s  o f  s ta te  re g u la tio n  is th e  p ro p o se d  C o m p e titio n  Im ­
p ro v e m e n ts  A c t.145 T h e  p ro p o sa l w o u ld  e s tab lish  a  g e n e ra l s ta tu to ry  d e fin i­
t io n  o f  p r im a ry  ju r is d ic tio n  a t  th e  fe d e ra l level to  b e  a p p lie d  b y  fed e ra l 
re g u la to ry  ag en c ies  in  th e ir  d ec is io n -m ak in g . A lth o u g h  a  fe d e ra l p ro p o sa l 
m e a n t fo r  fe d e ra l re g u la to ry  agencies, th e  b ill c a n  a lso  p ro v id e  a  u se fu l 
y a rd s tic k  b y  w h ich  s ta te  a n titru s t  en fo rce rs  m a y  b eg in  to  e v a lu a te  s ta te  re g u ­
la tio n  o r  cau se  s ta te  ag en c ies  w ith  p r im a ry  ju r is d ic tio n  o v e r specific  ac tiv ity  
to  g ive c o m p e titio n  its ju s t  d u e  in  d e te rm in in g  w h e th e r  a n d  h o w  to  reg u la te . 
T h e  h e a r t  o f  th e  b ill p rov ides:
N o tw ith s ta n d in g  a n y  o th e r  p ro v is io n  o f  law , n o  F e d e ra l 
ag en cy  sh a ll ta k e  a n y  ac tio n , th e  effect o f  w h ich  m a y  be  s u b s ta n ­
tia lly  to  lessen  co m p e titio n , o r  te n d  to  c rea te  a  m o n o p o ly , o r  to  
c re a te  o r  m a in ta in  a  s itu a tio n  in v o lv in g  a  s ig n ifican t b u rd e n  o n  
co m p e titio n , u n le ss  it finds th a t—
(1) S u ch  a c tio n  is n ecessa ry  to  acco m p lish  a n  o v e rr id in g  s ta t­
u to ry  p u rp o se  o f  th e  agency;
(2) T h e  an tic o m p e titiv e  effects o f  such  a c tio n  a re  c lea rly  o u t­
w e ig h ed  by  sign ifican t a n d  d e m o n s tra b le  benefits  to  th e  g e n e ra l 
p u b lic ; a n d
(3) T h e  o b jec tiv es  o f  th e  a c tio n  a n d  th e  o v e rr id in g  s ta tu to ry  
p u rp o se  c a n n o t b e  acc o m p lish e d  in  su b s ta n tia l p a r t  b y  a lte rn a tiv e  
m e a n s  h a v in g  lesser a n tic o m p e titiv e  effec ts.146
W ith  a n  a m e n d m e n t su b s titu tin g  “s ta te ” fo r  “fe d e ra l” agency , w ere  th is  
s ta n d a rd  a d o p te d , as th e  w o rk in g  p h ilo so p h y  o f  a s ta te  a n titru s t  e n fo rc e m en t 
p ro g ra m  c o n c e rn e d  in  p a r t  w ith  s ta te  a n d  loca l re g u la tio n , s ign ifican t p ro ­
g ress c o u ld  b e  m a d e  in  b e g in n in g  th e  re fo rm  o f  s ta te  a n d  lo ca l re g u la tio n  as 
w ell as  s low ing  th e  in e x o ra b le  a c c re tio n  to  th a t  re g u la tio n  n o w  in  p lace .
v. F e d e r a l  M a r i t im e  C o m m ’n , 584 F .2d  546 (D .C .  C ir .  1978); N o r th e r n  N a t u r a l  G a s  C o . v. F .P .C .,  399 
F .2d  953 (D .C . C ir .  1968).
142. G o r d o n  v . N e w  Y o r k  S to c k  E x c h ., 422 U .S . 659 ( 1975); U n i te d  S ta te s  v . N a t i o n a l  A s s ’n  o f  S ec . 
D e a le r s ,  422 U .S .  694 ( 1975).
143. O t t e r  T a i l  P o w e r  C o . v . U n i te d  S ta te s ,  410 U .S . 366 ( 1973); U n i te d  S ta te s  v. P h i la d e lp h i a  N a t ’l 
B a n k , 374 U .S .  321 ( 1963); H o m e  B o x  O ffice , In c . v . F .C .C . ,  587 F .2d  1248 (D .C .  C ir .  1978).
144. S i lv e r  v . N e w  Y o r k  S to c k  E x c h .,  373 U .S .  341 ( 1963); S tru v e ,  T h e  L e s s -R e s tr ic tiv e -A lte r n a tiv e  
P r in c ip le  a n d  E c o n o m ic  D u e  P ro c e ss , 80 H a r v .  L . R e v .  1463 ( 1967).
145. S . 2028, 94t h  C o n g .,  1s t  S ess . ( 1976) . S e e  T h e  C o m p e titio n  Im p ro v e m e n ts  A c t o f 1975: H e a r in g s  
o n  S . 2028 B e fo r e  th e  S u b c o m m . o n  A n titr u s t &  M o n o p o ly  o f  th e  H o u se  C o m m . O n  T h e  J u d ic ia r y , 94th  
C o n g .,  1s t  S ess . ( 1975-76). T h e  p r o p o s a l  is  f a v o r a b ly  d is c u s s e d  a n d  r e c o m m e n d e d  in  th e  N C R L A P  R e ­
p o r t ,  su p ra  n o t e  10, c h . 15.
146. C o m p e titio n  Im p ro v e m e n ts  A c t, su p ra  n o te  145, §  3(a ) .
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T h e  d ra m a tic  in c re a se  in  s ta te  a n ti tru s t  e n fo rc e m en t ac tiv ity  is o n ly  
d ra m a tic  in  c o m p a r iso n  to  th e  g e n e ra l a b sen ce  o f  s ta te  e n fo rc e m e n t h e re to ­
fo re . T h e  in c rea se  in  s ta te  a n ti tru s t  e n fo rc e m e n t re so u rces  is n o t  so  d ra m a tic  
w h e n  c o m p a re d  to  th e  k in d s  o f  a n ti t ru s t  l itig a tio n  s ta te s  m a y  fin d  th em se lv es  
in v o lv e d  w ith  a n d  th e  a p p a re n tly  w id e sp re a d  p re v a le n c e  o f  a n tic o m p e titiv e  
lo c a l ac tiv itie s  p o te n tia lly  su b jec t to  s ta te  a n ti tru s t  en fo rc e m en t. O n ce  a  
s ta te  a n titru s t e n fo rc e m e n t p ro g ra m  h a s  b e e n  e s ta b lish e d  a n d  in s t i tu t io n a l­
ized , its  m a jo r  p ro b le m  is h o w  b es t to  a llo c a te  ex trem e ly  lim ite d  e n fo rc e ­
m e n t re so u rces . P u rsu it  o f  tre b le  d a m a g e  reco v e rie s  fo r th e  s ta te  a n d  its 
su b d iv is io n s  a n d  p ro se c u tio n  o f  c le a r-cu t lo ca l re s tra in ts  o f  tr a d e  a p p e a r  to  
b e  th e  p r im a ry  a re a s  w h e re  m o st s ta te s  a re  p re se n tly  a llo c a tin g  th e ir  m a jo r  
e n fo rc e m e n t efforts.
H o w ev er, as th e  re c e n t “ s ta te  a c tio n ” a n d  “ c o m m e rc ia l sp eech ”  cases 
u n d e r  fe d e ra l law  serv e  to  in d ic a te , th e re  is a  v a s t a n d  s ig n ifican t a re a  o f  
g ro w in g  a n titru s t c o n c e rn  in  a d d it io n  to  s ta te  tre b le  d a m a g e  litig a tio n  a n d  
s ta te  p ro se c u tio n  o f  lo c a l re s tra in ts . T h a t  a re a  o f  c o n c e rn  is  s ta te  a n d  lo ca l 
re g u la tio n  o f  e c o n o m ic  ac tiv ity , a  little  n o tic e d  b u t  e c o n o m ic a lly  a s  w e ll as 
so c ia lly  sig n ifican t a re a  o f  a n tic o m p e titiv e  re s tra in ts  w h ich  o u g h t to  b e  
a m o n g  th e  p r im a ry  c o n c e rn s  fo r  s ta te  a n titru s t  e n fo rc e m en t. T h e  u se  o f  fe d ­
e ra l law  to  d o  so  h a s  p ro v e n  to  b e  a n  o b tu se , c lu m sy , a n d  c o n tro v e rs ia l d e ­
v e lo p m e n t w h ic h  m ig h t w ell h a v e  n o t ta k e n  p la c e  o r  h a v e  b e e n  b e lie v e d  
n e c e ssa ry  w ere  s ta te  a n ti t ru s t  law s v ig o ro u sly  e n fo rc e d  in  th e  c o n te x t o f  s ta te  
re g u la tio n . A llo c a tio n  o f  a  s ig n ifican t p o r tio n  o f  s ta te  a n titru s t e n fo rc e m e n t 
e ffo rts  to  th e  p re v e n tio n  o r  e lim in a tio n  o f  unw ise , o u tm o d e d  o r  a b u se d  s ta te  
a n d  lo c a l re g u la tio n  m a y  b e  e x p e c te d  to  p a y  m a jo r  d iv id e n d s  to  c o n su m e rs  
a n d  b u sin esse s  su b jec t to , o r  v ic tim ized  by , u n n e c e ssa ry  re g u la tio n , as w ell 
as s tre n g th e n  re g u la tio n  w h e re  it  is b o th  n e c e ssa ry  a n d  re sp o n s ib ly  im p le ­
m e n te d . A  n o t  in s ig n if ican t a d d it io n a l  b e n e fit m a y  w ell b e  a  c u rb in g  o f  th e  
flow  o f  b a d  cases p ro v id in g  g ris t fo r  th e  B u rg e r  C o u r t’s m ill fu r th e r  lim itin g  
th e  sco p e  o f  s ta te  a c tio n  im m u n ity  f ro m  fe d e ra l a n titru s t a tta c k  a n d  th e  
C o u r t’s e x p a n s io n  o f  q u e s tio n a b le  d o c tr in e s  lik e  a  first a m e n d m e n t r ig h t o f  
“c o m m e rc ia l sp eech .”  T h e  la t te r  g o a l a lo n e  is w o r th  th e  e ffo rt to  g iv e  s ta te  
a n ti tru s t  e n fo rc e m e n t a  n ew  a n d  a d d e d  re sp o n s ib ility  to  ac tiv e ly  q u e s tio n  
th e  a d o p tio n , im p le m e n ta tio n , a n d  o n g o in g  necessity  fo r  a n tic o m p e titiv e  
s ta te  a n d  lo ca l re g u la tio n .
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